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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public,in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing have been given. These 
decisions do not include rules and regulations of general applica- 
bility which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 1952 ed. 601 et seq.), the Com- 
modity Exchange Act (7 U.S.C. 1952 ed. Chapter 1), the Grain 
Standards Act (7 U.S.C. 1952 ed. 71 et seq.), the Packers and 
Stockyards Act, 1921 (7 U.S.C. 1952 ed. 181 et seq.), the Perish- 
able Agricultural Commodities Act, 1930 (7 U.S.C. 1952 ed. 499a 
et seq.), and the United States Warehouse Act (7 U.S.C. Chapter 
10). 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agricultural Decisions.” They may 
be cited by giving the volume and page, for illustration, thus: 1 
A. D. 472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws admin- 
istered by the Department will be published herein. 
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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 4796) 


In re REA SERUM COMPANY. BAI Docket No. 361-12. Decided 
September 5, 1956. 


Exemption—Emergency Reserve Provision—Legislative His- 
tory—Due Process—Failure to State a Cause of Action— 
Dismissal 


Petitioner seeks exemption from the emergency reserve provision of the 
order because the enforcement of the provision would (1) place upon 
it an unbearable financial burden and (2) deprive it of property without 
due process of law. In this proceeding relief can be granted only if 
the provision protested is not in accordance with law. Since petitioner 
has not challenged the validity of the provision and has not proven the 
allegations of illegal discrimination, the petition is dismissed. 


Mr. Jesse F. Warren, Jr., of Tilton, Floyd and Warren, of Tallahassee, 
Florida, for petitioner. Miss Marion E. Poole, for Agricultural Re- 
search Service. Mr. John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under the Act of August 24, 1935 (49 Stat. 
781; 7 U.S.C. 851 et seq.), involving a provision of the order 
regulating the handling of anti-hog-cholera serum and hog- 
cholera virus issued pursuant to the act (9 CFR 131.1 et seq.). 
The act adopts certain provisions of the Agricultural Adjustment 
Act (1933), as re-enacted and amended by the Agricultural 
Marketing Agreement Act of 1937 (7 U.S.C. 601 et seq.). The 
provisions adopted include section 8c(15) (A) of the latter act. 
Petitioner seeks exemption from the requirement of the order 
that each manufacturer who is a handler under the order have 
available on May 1 of each year a supply of completed serum 
equivalent to not less than 40 percent of his previous year’s 
sales (9 CFR 131.79). 

After an answer to the petition was filed, a stipulation was filed 
by the parties on March 15, 1956. It is specified in the stipulation 
that the order and such portions of the promulgation hearing 
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record upon which the order is based that either party may cite 
shall be incorporated by reference in this proceeding. It was 
further stipulated that either party could question the legal effect, 
relevancy or materiality of any of the stipulated facts and that 
the matter be disposed of without oral hearing or argument on 
the basis of the pleadings, the stipulation, the order and those 
portions of the promulgation hearing record cited by the parties 
in their briefs. The matter was referred to the Office of Hearing 
Examiners, United States Department of Agriculture, and was 
assigned to Hearing Examiner John Curry. Both parties filed 
briefs. Petitioner was represented by Jesse F. Warren, Jr., At- 
torney at Law, Tallahassee, Florida, and respondent was repre- 
sented by Marion E. Poole, Attorney, Office of the General Coun- 
sel, United States Department of Agriculture. On June 14, 1956, 
the hearing examiner issued a report containing proposed findings 
of fact and conclusions and recommending that the petition be 
dismissed. No exceptions were filed to the hearing examiner’s 
report.* 


The Act 


The declared purpose of the act is “to insure the maintenance 
of an adequate supply of anti-hog-cholera serum and hog-cholera 
virus by regulating the marketing of such serum and virus in 
interstate and foreign commerce and to prevent undue and ex- 
cessive fluctuations and unfair methods of competition and unfair 
trade practices in such marketing” (7 U.S.C. 851). The act spe- 
cifically authorizes the inclusion in an order of a provision “re- 
quiring each manufacturer to have available on May 1 of each 
year a supply of completed serum equivalent to not less than 40 
per centum of his previous year’s sales” (7 U.S.C. 853(b) and 
854). It also authorizes the inclusion of terms and conditions 
specified in 7 U.S.C. 608c(7). 

The maintenance of an adequate supply of serum and virus 
is for the purpose of protecting the swine of the United States 
from the disease of hog-cholera. The legislation was considered 
necessary in view of the highly virulent and contagious nature of 
the disease, its characteristic to spread very rapidly, its existence 
at all times in some part of the United States, the disastrous 
effect a widespread epidemic would have on the national economy, 
and the fact that an epidemic can be controlled only by the use 


*The remainder of the Preliminary Statement, the Findings of Fact, the Conclusions, and 
the Order are adoptions of those recommended by the hearing examiner. 
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of serum. Prior to the enactment of the legislation two major 
epidemics swept the country causing great loss to breeders of 
swine, growers of corn, wheat and other grain, meat packers, 
railroads, created unemployment in such industries and affected 
the national economy. The epidemics could not be controlled for 
lack of a sufficient supply of serum. This shortage was occasioned 
by cutthroat competition in the industry which drove the price 
of serum to such a level that it was not profitable to produce it 
and carry reserve inventories, resulting in a shortage when it 
was drastically needed. Since the regulation of the industry under 
the NIRA Code and thereafter under the act, there has been no 
epidemic which was not easily controlled by available supplies of 
serum. (Promulgation hearing held in Omaha, Nebraska, Janu- 
ary 13 and 14, 1936, Transcript pp. 11-12, 28-40, 200-204; Stipu- 
lation Nos. 8 and 11.) 


The Order 


The order was issued on December 2, 1936, and published in 
the Federal Register on December 3, 1936 (1 F.R. 2074), after 
notice of hearing on a proposed marketing agreement and order 
given on December 28, 1935, and a hearing thereon held at 
Omaha, Nebraska, January 13 and 14, 1936, and the execution of 
a marketing agreement by the required number of handlers. 
Since its original issuance the order has been amended and re- 
codified but the provision in question in this action has not been 
amended. 

The order defines each class of buyers of serum and virus and 
requires each handler (manufacturers and wholesalers) to file 
with the Control Agency administering the order his selling 
prices to each class of purchaser. He may file any price he desires 
and may modify such price by filing a new list price which becomes 
effective three days after such filing. Handlers are prohibited 
from selling at prices other than their effectively posted prices 
for each class of buyer. The order also sets forth unfair methods 
of competition and unfair trade practices. 

Section 131.79 of the order (9 CFR 131.79) provides as follows: 
“Emergency reserve. Each manufacturer who is a handler shall 
have available on May 1 of each year a supply of completed serum 
equivalent to not less than 40 percent of his previous year’s 
sales.” This provision is supported by substantial evidence ad- 
duced at the hearing held in Omaha, Nebraska, on January 13 
and 14, 1936. Evidence on the history of the industry and the 
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epizootics of hog-cholera showing the effects of a lack of an ade- 
quate supply of serum, the necessity for reserve supplies, factors 
affecting reserve inventories and the minimum requirements 
therefor appear throughout the transcript of the hearing. The 
requirement for a reserve supply on May 1 is for the purpose of 
having immediately available a sufficient supply of serum in the 
event of a serious epidemic of hog-cholera, which disease general- 
ly occurs in the late spring and summer months. The requirement 
is not for the purpose of supplying the usual marketing demands 
in an area or of the usual markets of a particular handler but is 
for the purpose of having an over-all available supply for the 
protection of swine in all parts of the United States wherever and 
whenever an emergency arises. The promulgation record shows 
that prior to regulation those manufacturers who traditionally 
maintained emergency reserve supplies of serum for the pro- 
tection of the swine industry were subjected to marketing prac- 
tices of marginal producers, unburdened with the costs of ade- 
quate reserves, of selling in a declining cost market at price 
levels which could not be met by those maintaining reserves; and 
that the burden of an emergency reserve supply should be borne 
equally by all manufacturer handlers. A portion of the evidence 
in support of the provision is contained on pages 28-40, 47, 51, 
96, 200-204, and 224-225 of the transcript of the hearing held in 
Omaha, Nebraska, January 13 and 14, 1936. 


FINDINGS OF FACT 


1. The petitioner, Rea Serum Company, is a corporation with 
its principal place of business in Tallahassee, Florida. It is a 
manufacturer handler under the order, as amended, regulating 
the handling of anti-hog-cholera serum and hog-cholera virus 
(9 CFR Part 131). 


2. The order was promulgated on December 2, 1936, by the 
Secretary of Agriculture and published in the Federal Register 
on December 3, 1936 (1 F.R. 2074), after notice of hearing on a 
proposed marketing agreement and order given on December 28, 
1935, and a hearing thereon held at Omaha, Nebraska, on January 
13 and 14, 1936, and execution of a marketing agreement by the 
required number of handlers. 


3. Section 131.79 of the order provides as follows: 


“Emergency reserve. Each manufacturer who is a handler 
shall have available on May 1 of each year a supply of com- 
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pleted serum equivalent to not less than 40 percent of his 
previous year’s sales.” 


The provision is supported by substantial evidence adduced at 
the hearing held at Omaha, Nebraska, on January 13 and 14, 
1936. 


4, Petitioner manufactures serum and virus and purchases 
vaccines for resale. In 1955 it marketed these products to the 
State of Florida and to purchasers located in Georgia, Alabama, 
Missouri, and Iowa but the major portion of its marketings is 
to the State of Florida. It is in competition with other manu- 
facturers under the order for such business. Its marketing con- 
ditions and production procedures are similar to those of other 
manufacturers under the order and it is subject to the same or 
similar economic pressures and competitive practices as other 
manufacturers under the order provisions. Each manufacturer 
under the order, including petitioner, is required to have on hand 
May 1 of each year an emergency reserve supply of serum equal 
to 40 percent of its previous year’s sale of serum and each, in- 
cluding petitioner, is situated similarly with respect to such re- 
serve from a competitive standpoint and each has the financial 
burden of producing it. All manufacturers under the order, in- 
cluding petitioner, have the same duties and obligations under 
the order. 


CONCLUSIONS 
I 


Petitioner brings this action under the provisions of 7 U.S.C. 
608c(15) (A) which provides that any handler may file a petition 
with the Secretary stating that any order or any provision thereof 
or any obligation imposed in connection therewith is not in ac- 
cordance with law and praying for a modification thereof or to be 
exempted therefrom. Petitioner prays to be exempted from the 
provisions of section 131.79 of the order requiring each manu- 
facturer under the order to have available on May 1 of each 
year a supply of serum equivalent to not less than 40 percent of 
his previous year’s sales. 


Petitioner bases its request for relief upon its allegations that 
to produce the required reserves would place upon it an unbear- 
able financial burden and subject it to financial risks due to fluc- 
tuations in the price of serum and demand therefor and com- 
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petitive practices of its competitors. It further alleges that the 
climatic conditions and the seasonal demands for serum are dif- 
ferent in Florida than in other areas and that its manufacturing 
operations and the major portion of its marketings are in Florida 
and that by reason of the foregoing the enforcement of the re- 
quirement of a 40 percent reserve on May 1 of each year upon 
petitioner would deprive it of property without due process of 
law. Granting, for the purpose of testing the sufficiency of the 
petition herein, that the facts as alleged by petitioner are true 
it has not thereby stated a cause of action upon which relief may 
be granted in a section 608c(15) (A) action. There is no showing 
of illegal discrimination against petitioner. “The fact that a 
particular regulation ‘may demonstrably be disadvantageous 
to certain areas or persons’ is not enough to constitute a violation 
of the due process clause.” In re Central Dairy Products Co., 12 
A.D. 308, 312, citing Secretary of Agriculture v. Central Roig 
Refining Co., 338 U.S. 604, 617-619 (1950). The mere fact that 
a member of a regulated class suffers economic loss not shared by 
others in the same class does not constitute per se a violation of 
the due process clause of the Fifth Amendment. Corn Products Re- 
fining Co. v. Ezra Taft Benson, 232 F. 2d 554 (2d Cir. 1956). See 
also Bowles v. Willingham, 321 U.S. 508, 518 (1944); Currin v. 
Wallace, 306 U.S. 1, 14 (1939) ; Hegeman Farms Corp. v. Baldwin, 
293 U.S. 163, 170 (1934) ; Wickard v. Filburn, 317 U.S. 111, 129 
(1942) ; Mulford v. Smith, 307 U.S. 38, 49-51 (1939); Swift & 
Co. v. United States, 343 U.S. 373, 383 (1952); Wawa Dairy 
Farms v. Wickard, 149 F. 2d 860 (3 Cir. 1945). Neither does the 
Constitution protect petitioner from competitive disadvantage. 
Senn v. Tile Layers Protective Union, 301 U.S. 468 (19387); 
Alexander Sprunt & Son, Inc. v. United States, 281 U.S. 249 
(1930) ; Eastern Airlines, Inc. v. Civil Aeronautics Board, 185 
F. 2d 426 (D. C. Cir. 1950). 


This proceeding is a review proceeding for examination of 
alleged legal deficiencies. Exemption from the order can only be 
granted upon a finding that the order, a provision thereof, or an 
obligation imposed thereunder is not in accordance with law. Peti- 
tioner has not alleged that the order provision was beyond the 
scope of the Secretary’s authority or that there was not substan- 
tial evidence in the promulgation record to support the provision 
in question or there was not procedural due process in the issuance 
of the order. It only alleges that the provision as applied to its op- 
erations is discriminatory ; however, the “facts” alleged in support 
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of the charge do not constitute illegal discrimination and, further, 
such allegations are merely speculations. The petition contains 
no allegation that petitioner has suffered loss by reason of the 
order provision or from competitive practices yet the petition 
shows that petitioner has operated under the provision since 
1936. 


II 


Petitioner contends that section 131.79 as applied to its opera- 
tions is discriminatory and deprives it of its property without due 
process of law. It has the burden of proving that such provision 
is discriminatory and proof of such discrimination may not be 
remote or fanciful. Wawa Dairy Farms, Inc. v. Wickard, 56 F. 
Supp. 67, 149 F. 2d 860; United States v. Rock Royal Co-opera- 
tive, Inc., 307 U.S. 533, 567-568; Pacific States Box & Basket Co. 
v. White, 296 U.S. 176, 185; Borden’s Farms Products Co., Ince. 
v. Baldwin, 293 U.S. 194, 209-210. 


As heretofore shown, the petition does not state a cause of 
action as the alleged facts upon which the action is based do not 
constitute illegal discrimination. However, petitioner has not 
proven the facts alleged in its petition, and has not shown that it is 
differently situated under the order than other manufacturers; 
that it is subject to financial risks and competitive practices not 
suffered by other manufacturers; or that it has been or will be 
adversely affected by the order provision in question. There is no 
showing of discrimination against it under the order, illegal or 
otherwise. 


The stipulation of facts and the order provisions show that all 
manufacturers are similarly situated under the order; that they 
all have an equal obligation of maintaining the required reserves 
of serum and consequently the financing thereof; that all have 
the duty of posting the prices of their products and all are sub- 
ject to the same financial risks with respect to such reserves from 
competitive practices. Petitioner does not show, and cannot show, 
that it has ever suffered a financial or competitive loss by reason 
of the provisions of section 131.79. 


The evidence in this proceeding shows that petitioner manu- 
factures serum and virus and purchases vaccines for resale. In 
1955 it marketed these products in Florida, Georgia, Alabama, 
Missouri, and Iowa, and in 1950, 1951 and 1952 it marketed 
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solely in the State of Florida. Since 1950 it has been the success- 
ful bidder for the State of Florida’s serum supply. (Florida 
furnishes serum and virus free of charge to all farmers in the 
State.) It competes for such business with a number of other 
manufacturers under the order (Stip. 3). Its marketing and pro- 
duction procedures are similar to those of many other manu- 
facturers under the order (Stips. 3, 4 and 10) and its marketing 
peaks are the same as those of all handlers marketing in the 
southern portion of the United States, and all handlers, including 
petitioner, market their products throughout the year (Stip. 7 
and 8). The sale of serum by all handlers under the order has 
been affected by the advent of vaccines on the market in that it 
has resulted in a reduction of the total quantity of serum sold, 
as is evidenced by the total marketings of serum in each of the 
past five years (Stip. 9). The total sales of serum by all producers 
declined approximately 51.2 percent between 1950 and 1955 yet 
the total sales of serum by petitioner declined only 19.6 percent 
between 1950 and 1955. The 1950 petitioner’s percentage of the 
total sales was 1.1 percent while its percentage of the 1955 total 
sales was 1.9 percent. During the same period its production of 
serum increased (Stip. 9). Except for the last two years peti- 
tioner has purchased from other manufacturers large supplies 
of serum for resale although its plant is capable of producing the 
total marketed by it. The percentages cited of the relative market- 
ings of serum show that petitioner has not been adversely affected 
in its sale of serum by the advent of the vaccines to the extent 
that other handlers have as it now has a greater share of the 
total marketed than it had prior to the advent of vaccines, and 
its percentage loss of sales is much less than that of the market 
as a whole. Further, when its sales of vaccines in 1955 to the 
State of Florida (Stip. 3) are taken into consideration the situ- 
ation is even more favorable to petitioner from an economic 
standpoint. 


Under the provisions of section 131.79 of the order all producers 
are required to maintain the required reserves in equal proportion 
to their share of the previous year’s marketings. Each is situated 
similarly with respect to that reserve and each has the financial 
burden of producing it. Each is subject to the problems and 
economic pressures created by the advent of the vaccines. Fifty 
percent of the producers have entered into the production of the 
various vaccines, most of them producing serum, virulent virus 
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and vaccines (Stip. 10). The remaining fifty percent, including 
petitioner, still produce only serum and virulent virus and pur- 
chase vaccines for resale. Each of the producers is required to 
post his selling prices of the various products and if one producer 
unreasonably reduces his price of serum while the reserve supply 
is on hand, as postulated by petitioner, all producers would be 
similarly affected, as a chain reaction of changing prices would 
follow. Each producer would have to meet the new price and 
accept a loss or lessened profits, or risk losing his market. While 
petitioner also would be subject to this economic pressure it 
would be to a much lesser degree due to the type of its operation. 
The major portion of its production is sold on contract to the 
State of Florida (Stip. 3). It, therefore, has an assured market 
at a stated price, and, further, its overhead cost of marketing is 
less than its competitors as it delivers in quantity direct to the 
State warehouse in the same city of production (Stip. 3). By 
reason of restricting its marketing operations to the State of 
Florida, and to other manufacturers, it has an advantage from a 
competitive standpoint over other producers who market their 
products over large areas or throughout the United States. Under 
the order provisions each handler can post only one price for 
each class of purchasers and must sell at that price to all persons 
in the class throughout the United States (Sec. 131.51 and 131.53). 
Inasmuch as petitioner sells primarily to Florida with a reduced 
marketing overhead and does not regularly sell to other “whole- 
salers” it is in a position to underbid other producers who have 
a greater marketing overhead in their overall marketings and 
are prohibited by the order provisions from selling serum to 
Florida at a different price than that at which they sell other 
“wholesalers.” By reason of its type of operation its posted prices 
in the past have been consistently under those of its major com- 
petitors (Stip. 6). 


Further, by reason of its contracts with the State of Florida it 
does not run the risk with respect to its required reserves in the 
event of a sharp drop in demand for or price of serum which 
might be experienced by other manufacturers. Florida specifi- 
cations require that delivered serum be not over 18 months of age 
from first tail bleeding. In 1955 petitioner sold 60 percent of its 
marketing to Florida and in prior years sold a greater portion 
(Stip. 3). An examination of petitioner’s sales records, contained 
in Stipulation 9, discloses that it markets to the State of Florida 
each year more than the 40 percent reserve supply required by 
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the order provisions. It, therefore, has an assured market for its 
May 1 reserve supply as the entire supply can be disposed of to 
Florida before it outdates under the contract specifications. Its 
claim of discrimination by reason of its operations in the State 
of Florida is not substantiated by the evidence. As a matter of 
fact, the evidence shows that it is very advantageously placed 
under the order from the standpoint of reserves in connection 
with competition and it is by virtue of the order provisions that 
it is as advantageously placed. 


Petitioner’s complaint that there is no provision in the act or 
order requiring a reserve of vaccines overlooks the fact that the 
purpose of the serum reserve is for protection in the event of an 
outbreak of hog cholera, and serum is the only product for treat- 
ing sick swine or for giving swine immediate immunity to hog 
cholera. Vaccines cannot be used for this purpose. Further, peti- 
tioner is not placed in a disadvantageous position under the order 
by reason of the advent of vaccines as it has the same privilege 
as other handlers of manufacturing and selling vaccines. 


Petitioner raises the fact that several states have prohibited 
the sale of live virus. This fact operates equally against all pro- 
ducers marketing live virus. In the event all states enact such 
legislation it will be incumbent on all handlers to meet the 
changed circumstances by marketing vaccines and serum only. 
This condition is not one that can be guarded against by an order 
provision. 

It is apparent from the foregoing that petitioner has failed to 
state a cause of action upon which relief may be granted. It has 
failed to meet the burden of proof and its contentions are without 
merit. 

The findings of fact proposed by the parties have been fully 
considered. To the extent that such proposed findings of fact may 
conflict with the findings of fact herein, they are overruled 


and denied. 





































ORDER 


In view of the foregoing, the relief requested by the petitioner 
is denied and the petition is dismissed. 
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(No. 4797) 


In re G. H. MILLER AND COMPANY, GILBERT H. MILLER, HOWARD 
RANDOLPH, REFRIGERATED PRODUCTS, INC., J. W. HARDING, CEN- 
TRAL IOWA POULTRY AND EGG COMPANY, JOHN H. SNOWGREN, 
ALLEN HEADLEE, E. E. HUMMEL, K. HUMMEL, ALBERT SCHIRM, 
LEO HAGEN, A. L. MyRicK, LEWIS R. VAN SANT, AND ROY 
ROUNTREE. CEA Docket No. 60. Decided September 25, 1956. 


Evidence—Manipulation—Corner—Denial of Trading Priv- 
ileges—Revocation of Registration 


Evidence is held to establish (1) that there was agreement or understanding 
among respondents to corner, and to manipulate prices of, eggs and 
egg futures on the Chicago Mercantile Exchange in December 1952 
and (2) that the respondents attempted to and did so corner and 
manipulate. 


Substantive Violations by Group—Aggregation of Acts 
and Declarations of Respondents—Declarations Made 
After Alleged Concert of Action 


In a proceeding charging substantive violations by a group, pursuant 
to understanding or agreement, acts and declarations of respondents 
can be lawfully aggregated as in a proceeding involving conspiracy 
per sé. 


Declarations of some respondents made after the alleged concert of 
action had ceased were not utilized against respondents not making the 
declarations. 


Evidence—Statements to Investigator in Lieu of Testimony 


Respondents’ answers to questions by investigator and investigator’s im- 
pressions as to veracity do not take the place of sworn testimony at 
a hearing and a hearing examiner’s evaluation of such testimony. 


. Benj. M. Holstein, for Commodity Exchange Authority. Mr. Lee A. 
Freeman, of Chicago, Illinois, for respondents G, H. Miller and Company, 
Gilbert H. Miller, Refrigerated Products, Inc., and J. W. Harding. Mr. 
Robert E. Newton, of Stuart, Iowa, for respondents Howard Randolph, 
Allen Headlee, Albert Schirm, Leo Hagen, E. E. Hummel, and K. 
Hummel, Mr. K. K. Smith, of Fort Worth, Texas, for respondents A. L. 
Myrick, Lewis R. Van Sant and Roy Rountree. Messrs. Roy L. Pell and 
Joe B. Tye, of Marshalltown, Iowa, for respondents John H. Snowgren 
and Central Iowa Poultry and Egg Company. Mr. Jack W. Bain, 
Referee. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Commodity Ex- 
change Act (7 U.S.C. Chapter 1) instituted by a complaint filed by 
John H. Davis, Assistant Secretary of Agriculture, on September 
1, 1958. In the complaint it was charged that the respondents, 
acting collectively and in a uniform manner pursuant to an un- 
derstanding or agreement, attempted to and did corner, and at- 
tempted to and did manipulate the price of, eggs and egg futures 
on the Chicago Mercantile Exchange in December 1952. 

Most of the respondents filed motions to dismiss the complaint, 
motions for severance, and requests for separate hearings, some 
in Iowa and Texas. Reasons given were that there was a mis- 
joinder of parties because the words “conspiracy” and “collusive” 
were not used in the complaint, that appeals to different courts 
might be necessary because of the different residences of re- 
spondents, and that no offense was charged under section 6(b) 
of the act. After oral argument, the referee denied the motions. 

Answers were filed by ten of the respondents within the time 
allowed and by the other five after the hearing opened. In general, 
the respondents admitted the trading transactions alleged but 
denied participation in any manipulation or corner. 

At a prehearing conference in Chicago on May 11, 1954, agree- 
ments were made concerning presentation of certain documentary 
evidence. The oral hearing opened before the referee in Chicago 
on July 7, 1954. Benjamin M. Holstein, Office of the General Coun- 
sel, United States Department of Agriculture, appeared as coun- 
sel for the complainant. Lee A. Freeman, Attorney at Law, Chi- 
cago, Illinois, appeared as counsel for respondents G. H. Miller 
and Company, Gilbert H. Miller, Refrigerated Products, Inc., and 
John W. Harding. Hobart E. Newton, Attorney at Law, Stuart, 
Iowa, appeared for respondents Howard Randolph, Allen Headlee, 
E. E. Hummel, K. Hummel, Albert Schirm, and Leo Hagen. Joe 
B. Tye, Attorney at Law, Marshalltown, Iowa, appeared for 
respondents Central Iowa Poultry and Egg Company and John H. 
Snowgren. K. K. Smith, Attorney at Law, Fort Worth, Texas, 
appeared for respondents A. L. Myrick, Lewis R. Van Sant, and 
Roy Rountree. Respondents’ counsel argued that the motions to 
dismiss should be granted because the allegations in the complaint 
were insufficient to charge a conspiracy or manipulation and 
corner, but the referee saw no reason to change his December 
1953 denial of the motions. Motions to strike parts of the com- 


plaint were also denied. 


ul, 
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At the hearing, the complainant called 15 witnesses and in- 
troduced 68 exhibits. The transcript contains 1,841 pages. When 
complainant rested, respondents filed written motions to dismiss 
and requested that briefs be ordered and oral argument set on 
the motions. The motions to dismiss stated that complainant had 
presented no evidence that respondents had acted together and no 
evidence of any manipulation or corner. The referee denied the 
motions to dismiss. Respondents offered no evidence. After the 
hearing, the parties filed suggested findings and conclusions and 
supporting briefs. 

The referee’s report, favorable to the complainant, was issued 
on December 1, 1955. The respondents filed 88 pages of exceptions 
to the report. Oral argument was held before the Judicial Officer 
on April 30, 1956. The transcript of oral argument contains 198 
pages. 

The material facts will be shown below in the Findings of Fact 
and the issues and evidence will be discussed in the Conclusions. A 
brief description of the hearing might be helpful at this stage, 
however, and is given below. 

Arthur R. Grosstephan, in charge of compliance in the Chicago 
office of the Commodity Exchange Authority, testified about the 
techniques of trading in egg futures upon the Chicago Mercantile 
Exchange and also as to his part in the investigation preceding 
the issuance of the complaint including an interview with re- 
spondent Gilbert H. Miller on December 22, 1952. Alex C. Cald- 
well, an investigator for the Commodity Exchange Authority, 
also testified concerning interviews he had with all the individual 
respondents except Miller during the course of the investigation 
and submitted in evidence memoranda of such conversations. 
Douglas B. Bagnell, Assistant Administrator of the Commodity 
Exchange Authority, on the basis of surveys and studies made by 
him concluded that the December 1952 egg futures price was 
advanced to an artificial level during the latter part of December 
1952 as the result of the trading by respondents and that they 
traded as a group under common influence, control or agreement. 

Dr. W. Edwards Beach, Director, Trading and Reports Division, 
Commodity Exchange Authority, and a professional economist, 
testified for the complainant and upon the basis of analyses pre- 
sented concluded that the respondents had attempted to corner 
and did corner the storage egg market in December 1952 and 
that they had attempted to and did manipulate the December 
1952 egg futures price. 
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Two floor brokers, Frank M. Darby and Edwin J. Guerkink, 
testified as to buying and selling orders given by respondent 
Miller, and Marlowe King, another floor broker, testified as to 
buying and selling orders on December 22, 1952, by respondents 
Randolph and Hagen. Several traders who required eggs for de- 
livery upon short contracts testified concerning their efforts to 
purchase deliverable eggs from respondent Miller. The complain- 
ant also introduced market news letters which reported the mar- 
ket situation during the pertinent period in terms of a group 
operation, a technical situation, a “squeeze,” etc. Three editors 
or authors of these letters, Howard Biel, of Merrill Lynch, Pierce, 
Fenner & Beane, Orville O’Neil, of Shearson, Hammill and Com- 
pany, and Harvey S. Williams, of Harris, Upham and Company, 
were called as witnesses for the complainant. Oscar W. Olson, 
Executive Vice President of the Chicago Mercantile Exchange, 
testified as to the steps taken by the Chicago Mercantile Exchange 
in connection with the defaults by shorts in the December 1952 
future, that he questioned respondent Miller on December 22 as 
to whether there was collusion among Miller’s long customers, 
that he was assured by Miller there was not, that he suggested 
to Miller he not increase his long commitments as a clearing 
member and that Miller cooperated. 


No testimony was offered in behalf of the respondents but their 
cross-examination of the complainant’s witnesses was intensive 
and exhaustive. The position of the respondents is in brief that 
the complainant has failed to establish the charges in the com- 
plaint. They contend that each respondent bought futures inde- 
pendently of the other respondents without manipulative motive, 
held the futures a few days and sold out; that respondent Miller 
did not even do this much but sold futures during the period in 
issue; that there was no corner or manipulation; that the price 
of fresh eggs during the period in question justified the futures 
price; that short traders had depressed the price of the December 
future early in December and the rise that occurred subsequently 
merely constituted the return of the price to its proper level; 
that ample supplies both of futures and cash eggs were available 
to short traders; that defaults had occurred merely because short 
traders sought to take advantage of market machinery; that the 
deliverable supply of eggs in satisfaction of December futures 
contracts includes fresh eggs and storage eggs located outside 
of Chicago as well as storage eggs in Chicago; that the conclusions 
of complainant’s witnesses that the respondents cornered the 
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market and manipulated the price are untenable because they are 
not based upon a study of all market factors in Chicago and 
elsewhere; that the complainant’s statistics are erroneous and 
without significance and do not reflect the market situation; and 
finally, that each of the respondents, acting as an individual and 
without any understanding or agreement with any other respond- 
ent, had merely bought futures because he felt that the market 
was due to advance, held his long position for a short time, and 
then sold at a profit. 


FINDINGS OF FACT 


1. Respondent G. H. Miller and Company is an Illinois cor- 
poration whose principal place of business is at 1136 West Fulton 
Street, Chicago, Illinois. It deals in eggs and egg futures for its 
own account and for customers, is registered as a futures com- 
mission merchant under the Commodity Exchange Act, and is a 
clearing member of the Chicago Mercantile Exchange. Respond- 
ent Gilbert H. Miller is president of G. H. Miller and Company, 
manages and controls its business, and is registered as a floor 
broker under the Commodity Exchange Act. 


2. Respondent Howard Randolph, doing business as Randolph 
and Company, of Guthrie Center, Iowa, is a dealer in eggs and egg 
futures, is a member of the Chicago Mercantile Exchange, and is 
an associate broker for G. H. Miller and Company authorized 
to solicit orders for egg futures contracts to be executed on the 
Exchange by G. H. Miller and Company. 


3. Respondent Refrigerated Products, Inc., a Texas corpora- 
tion, whose principal place of business is at 1109 Jones Street, 
Fort Worth, Texas, is a dealer in eggs. Respondent John W. 
Harding is its president and principal stockholder and manages 
and controls its business. 


4. Respondent Central Iowa Poultry and Egg Company, an 
Iowa corporation, whose principal place of business is at Mar- 
shalltown, Iowa, is a dealer in poultry and eggs. Respondent John 
H. Snowgren is its president and manages and controls its 
business. 


5. Respondent Allen Headlee, doing business as Headlee Pro- 
duce Company in Coon Rapids, Iowa, is a packer and shipper of 


eggs. 
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6. Respondents E. E. Hummel and K. Hummel are partners 
doing business as Hummel Produce Company in Oakland, Iowa. 
The partnership is in the egg and produce business. 







7. Respondent Albert Schirm, doing business as Schirm Pro- 
duce Company in Walnut, Iowa, is a packer and shipper of eggs. 






8. Respondent Leo Hagen is in the automobile business in 
Guthrie Center, Iowa, and is the only respondent not in the egg 
business. 






9. Respondent A. L. Myrick, doing business as Market Pro- 
duce Company at 315 East First Street, Fort Worth, Texas, is a 
dealer in eggs and poultry. 







10. Respondents Lewis R. Van Sant and Roy Rountree are 
partners doing business as Dated Egg Company at 321 Franklin 
Street, Houston, Texas. The partnership is a dealer in eggs. Lewis 
R. Van Sant is a member of the Chicago Mercantile Exchange. 









11. The fifteen persons and corporations named as respond- 
ents in Findings 1 through 10, above, are the respondents in this 
proceeding, as named in the complaint. The descriptions of their 
organizations, addresses, businesses, memberships, registrations, 
etc., stated in the present tense are applicable to all times mate- 
ria] herein. 









12. The Chicago Mercantile Exchange is a duly designated 
contract market under the Commodity Exchange Act. 










18. Trading in egg futures on the Chicago Mercantile Ex- 
change occurs on “business days,” Monday through Friday of 
each week, except for holidays occurring on those days. During 
the closing month of a future, e.g., the month of December for the 
December future, there is no trading during the last five business 
days. Accordingly, the trading days in December 1952 for the 
December 1952 egg future were December 1-5, 8-12, 15-19, 22, 
and 23. The last five business days were December 24, 26, 29, 30, 
and 31, on which there was no trading in the future, but on which 
contracts previously made in it could be settled by delivery and 
receipt of eggs. 


—- Cr 65 AR fF. hm mM len 
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14. During the first twelve trading days in December 1952, 
December 1-5, 8-12, 15, and 16, the net change in the price of the 
December 1952 egg future on the Chicago Mercantile Exchange 
at the close of the day in comparison with the close on the pre- 
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ceding day, in cents per dozen eggs, was down on seven days and 
up on five, the largest decline being 1.50 cents on December 4 and 
the largest gain being .66 of a cent on December 9. Thereafter, 
however, the change was up every day, being up 1.08, 1.97, 1.97, 
2.03, and 1.80 cents, respectively, on the last five days of trading. 
Such a progressive rise over so many days is unusual. 


15. Prices fluctuate in egg futures on the Chicago Mercantile 
Exchange in five point units, a point being .01 of a cent. The 
opening and closing prices of the opening flurry and the last 
minute of trading are often recorded as a range, e.g., the opening 
on December 19 was “42.00-43.25” and the close was “‘43.70-75.” 
In computing the change in price from the close on the day 
before, which was 41.75 for December 18, the mid-point of the 
closing range was used, so that the price increase from close to 
close was computed as 1.97 instead of 1.95 or 2.00 or 1.95-2.00. 
Under the rules of the Exchange, the price may not go more than 
2¢ (“2.00”) above or below the close on the preceding day. 


16. Prior to December 1952 respondent Randolph had done 
substantial trading in Chicago egg futures through respondent 
Miller and Company. Examination of Miller and Company’s books 
for a period of 18 months prior to December 1952 shows that 
during such period the maximum positions in Chicago egg futures 
held through Miller and Company by respondents Headlee Pro- 
duce Company, Hummel Produce Company and Schirm Produce 
Company were 12 carlots, 6 carlots and 5 carlots, respectively, 
and that the remaining respondents (except Randolph) had not 
traded in Chicago egg futures through Miller and Company dur- 
ing such period. 


17. At the close of trading on December 16, 1952, through 
G. H. Miller and Company, the company for itself held 22 long 
and 3 short Chicago December 1952 egg futures contracts, and 
Randolph and Company held 13 long. Through other commission 
firms, Market Produce Company was 5 long and Central Iowa 
Poultry and Egg Company was 6 long. No other respondent held 
a position. The total position of all respondents was 46 long and 
3 short. 


18. On December 17, Miller and Company bought 2 for itself, 
leaving it 22 long and 1 short. It also bought 19 for Refrigerated 
Products, Inc., 24 for Lewis R. Van Sant, 20 for Headlee Pro- 
duce Company, and 1 each for Schirm Produce Company and 
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Hummel Produce Company. No other respondent traded that 
day. The total purchase of 67 left the total position of respond- 
ents at the close as 111 long and 1 short. 


19. On December 18, Miller and Company bought and sold 2 
for itself, leaving its position unchanged. It bought 31 for Re- 
frigerated Products, 24 for Market Produce, and 30 for Randolph, 
to give them, respectively, 50, 24, and 43 long. It sold 1 each for 
Schirm and Hummel, closing them out. Central Iowa sold the 6 
it held through two other firms, to leave it with no position. No 
other respondent traded. These total purchases of 87 and sales 
of 10 left the total position of respondents as 188 long and 1 short. 





















20. On December 19, Miller and Company sold 14 and took 
delivery on 2 for itself, leaving it 6 long and 1 short. It bought 7 
for Randolph to give him 50 long, and bought 9 each for Schirm 
and Hummel and 24 for Central Iowa, to put them back into the 
market. Market Produce Company sold the 5 it held through 
another firm, leaving it long 24, all through Miller and Company. 
These 49 purchases, 19 sales, and 2 receipts of delivery left re- 
spondents’ total position as 216 long and 1 short. 











21. On December 22, Miller and Company for itself sold 8 and 
received delivery on 6, leaving it 9 short. It received delivery on 
11 for Randolph, leaving him 39 long through Miller. It sold 10 
for Headlee, leaving him 10 long, and sgld 9 each for Schirm and 
Hummel, to close them out of the future finally. Through other 
firms, Hummel bought and sold 1, leaving it with no position; 
Randolph bought 11, to give him a total of 50 with the 39 he held 
through Miller; Hagen bought 10 to enter the market; and Cen- 
tral Iowa bought 8, to give it 32 with its 24 through Miller. These 
30 purchases through others, 37 sales through Miller and another, 
and 17 receipts of delivery through Miller, left respondents’ total 
position as 200 long and 9 short. 















22. On December 23, the last day of trading, Miller and Com- 
pany sold 12 and received 2 on delivery for Refrigerated Prod- 
ucts, leaving the latter 36 long; sold 5 and received 14 on delivery 
for Van Sant, to leave him 5 long; sold 10 for Market Produce 
to leave him 14 long; sold 30 and received 2 for Randolph, leaving 
him 7 long through Miller; received 10 for Headlee, to get him 
out finally; and sold 20 for Central Iowa, to leave it 4 long 
through Miller. Through three other firms, Randolph and Central 
Iowa sold 11 and 8, respectively, leaving them with only their 
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positions through Miller, and Hagen sold 10, getting him out 
finally. These 106 sales through Miller and others and 28 receipts 
through Miller left respondents’ total position 66 long and 9 
short, all through Miller. 


23. (a) At the close on December 16, the four respondents 
who were long had 5, 6, 13 and 22 contracts. The other longs in 
the market had contracts as follows: 85 had between 1 and 4 
contracts each, 14 had between 10 and 14 contracts and 1 had 15 
contracts. At the close on December 19, 1 respondent had 6 con- 
tracts, two respondents had 9 contracts each, 4 respondents had 
24 contracts each and 2 respondents each had 50 contracts. On 
that date other longs had holdings as follows: 10 had between 1 
and 4 contracts apiece, 2 had between 5 and 9 contracts and 2 
had between 10 and 14 contracts. At the close on December 22 
and December 23 the only longs were respondents. 


(b) On the short side at the close on December 16 there were 
92 short traders who had between 1 and 4 contracts each, 13 
who had between 5 and 9 contracts, 2 who had between 10 and 
14 contracts, 1 who had 19 contracts and 1 who had 20 contracts. 
At the close on December 19 there were 77 short traders who had 
between 1 and 4 contracts, 12 who had between 5 and 9 contracts, 
2 who had between 10 and 14 contracts and 2 who had between 
20 and 24 contracts. At the close on December 22 there were 65 
traders who had between 1 and 4 contracts, 8 who had between 
5 and 9 contracts, 1 who had 10 contracts and 1 who had 15 
contracts. At the close on December 23 there were 16 traders who 
had between 1 and 4 contracts and 4 who had between 5 and 9 
contracts. 


24. Of respondents’ purchases of futures on the last five days 
of trading, respectively, 65, 85, 49, 29, and 0 contracts repre- 
sented new purchases, or resulted in long positions, while their 
purchases of only 2 contracts were covering purchases, or re- 
sulted in closing out short positions. For all other traders, the 
figures for new purchases were 26, 11, 8, 0, and 0 for the five 
days, and for covering purchases the figures were 55, 70, 80, 84, 
and 122. Respondents’ new sales for the five days were 8, all on 
one day, while other traders’ were 48, 59, 63, 34, and 16. Respond- 
ents made 0, 8, 19, 28, and 106 covering or liquidating sales, 
while others made 100, 99, 55, 483, and 0. Respondents made only 
3 in-and-out trades (not resulting in positions held at the close), 
while others made 65, 35, 39, 4, and 11. 
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25. At the close on the last six trading days, the number of 
traders on the long side were, respectively: 108, 80, 47, 23, 7, and 
5. They were from the following number of States (counting the 
District of Columbia and three foreign countries as States for 
this purpose): 28, 22, 14, 7, 2, and 2. For the short side, the 
number of traders were: 110, 101, 103, 94, 76, and 21 respectively 
and they were located in 20, 18, 21, 25, 21, and 7 States, respec- 
tively. 


26. The 36 sales made on December 22 by Miller and Company 
for respondents, mentioned in Finding 21, and 10 sales for cus- 
tomers other than respondents were all at 45.75, the maximum 
price permitted for that day. Hummel’s sale of 1 through another 
firm was at 45.50. Liquidating sales of 33 by 18 other traders 
through other firms ranged from 1 at 44.00, 3 at 44.50, 2 at 44.75, 
to 2 at 45.65, 18 at 45.70, and 2 at 45.75. Of the 77 sales through 
Miller and Company on December 23, mentioned in Finding 22, 
7 were 47.50 and 70 were at 47.55, the highest price registered 
that day. Respondents’ 29 sales through three other firms were 
all at 47.50. 


27. On December 17, the order of Miller and Company, given 
by telephone by Gilbert H. Miller, with some other unnamed per- 
son also on the line, to its broker, Frank M. Darby, for purchases 
of the December future, was “Buy all can at 39.75.” On December 
19, the order of Miller and Company, given by telephone by 
Gilbert H. Miller, to a broker acting for it, Edwin J. Geurkink, 
was to buy all he could up to within five points of the limit. 
These orders authorized the brokers to buy unlimited quantities 
at or below the prices specified. On December 23, Darby received 
an order from Miller and Company to sell all he could at 47.60. 
He was unable to sell at that price. 


28. On the morning of December 22, 1955, by telephone, 
Howard Randolph gave an order to Marlowe King, a floor broker, 
to buy 11 of the December future at the market price. Randolph 
then put Leo Hagen on the telephone, and Hagen gave King an 
order to buy 10. King filled the orders and confirmed. That after- 
noon, King telephoned Randolph about other things, and during 
the conversation Randolph instructed King that, in the absence of 
further contact before the opening the next morning, King had 
an open order to sell his 11 and Hagen’s 10 at 47.50. King sold 
the 21 at 47.50 on December 23. 
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29. During the last three days prior to the close of trading in 
the December future, the quantity of long December futures held 
by the respondents was approximately twice as large as total 
stocks of deliverable refrigerator eggs in Chicago, including de- 
liverable eggs in the hands of the respondents, and from two and 
one-half to three times as large as stocks of deliverable refrig- 
erator eggs owned by persons other than the respondents. The 
following table shows total stocks of deliverable refrigerator 
eggs in warehouses in Chicago during the latter half of December, 
stocks of such eggs owned by the respondents and by other per- 
sons, the respondents’ percentage of such total stocks, and the 
respondents’ long futures position in relation to such stocks. 


Total Owned by Resps.’ Long 
Stocks Owned by Other Resps.’% Resps.’ _Position as 
Del. Eggs Resps. Persons of Deliv- Long a % of Del. 
(Approx. (Approx. (Approx. erable Futures Stocks Owned 

Date Carlots) Carlots) Carlots) Stocks (Carlots) by Others 
120 23 97 19.5 46 47.4 
114 23 91 20.5 111 122.0 
109 20 89 18.5 188 211.0 
103 22 81 21.6 216 266.6 

34 63 35.4 200 317.5 
24 72.1 66 275.0 

7 91.5 ‘50 714.3 

13 83.6" 48 369.2’ 

10 87.3? 40 400.0? 

1 98.7 21 2100.0 

1 98.7 21 2100.0 


*Eight carlots sold to shorts for delivery purposes. If considered under the 
control of the respondents, total percentages would be 93.6 and 960.0, 
respectively. 
*Five carlots sold to shorts for delivery purposes. If considered under the 
control of the respondents, total percentages would be 93.6 and 800.0, 
respectively. 


30. At all times during the last four trading days, the com- 
bined deliverable cash stocks and long futures holdings of the 
respondents exceeded total deliverable stocks in Chicago and long 
futures holdings in the hands of all other persons, and during the 
last two trading days the respondents held approximately four to 
five times as many deliverable cash eggs and long futures as all 
others persons combined. The following table shows the deliver- 
able cash and long futures holdings of the respondents and other 


persons: 
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December 18 December 19 December 22 December 23 
Resp. Other Resp. Other Resp. Other Resp. Other 


Del. Eggs 20 89 22 81 34 €3 60 24 
Long Fut. 188 117 216 61 200 0 66 0 





24 





126 





234 63 





238 





206 142 





Total 208 


31. On December 31, 1952, it is estimated that there were 
approximately 90 carlots of refrigerator eggs of deliverable 
quality in the area including Illinois, Indiana, Michigan, Wiscon- 
sin, Minnesota, Iowa, Missouri, North Dakota, and South Dakota. 
On the said date, the respondents owned 78 carlots of deliverable 
eggs in Chicago, as described above, and one carlot in Minnesota, 
or a total of 79 carlots, representing approximately 98.7 percent 
of the deliverable refrigerator eggs in Chicago, and approximately 
88 percent of the refrigerator eggs of deliverable quality in this 
area. On the same date there were approximately 115 carlots of 
eggs of deliverable quality in the entire North Central region, 
which is comprised of the above area plus Ohio, Kansas and Ne- 
braska, and on that date the respondents owned approximately 70 
percent of such eggs. 


32. At all times between December 17 and 23, 1952, the total 
of outstanding short contracts in the December 1952 future in 
the hands of persons other than the respondents, which had to 
be liquidated by the purchase of futures or the delivery of eggs 
and which represented demand by others, exceeded the total of 
outstanding long contracts in the December 1952 future held by 
persons other than the respondents plus deliverable refrigerator 
eggs in Chicago held by such persons — the supply of others. The 
minus quantities in the following table represent carlot deficits 
which could not be satisfied by persons holding short contracts 
except by the purchase of futures or deliverable eggs from the 
respondents : 


Date Deficit 
17 - 19 
18 - 98 
19 -134 
22 -128 


23 - 33 
33. The average daily closing prices of the December 1952 
and January 1953 futures on the Chicago Mercantile Exchange 
and the spread between these two prices (December over Janu- 
ary) were as follows: 
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Date December Price January Price Spread 
Dec. 1 41.72 40.30 1.42 
* 2g 42.02 40.35 1.67 
To cae 41.27 39.85 1.42 
ee 39.77 38.75 1.02 
~ § 38.70 38.05 .70 
oe ae 37.62 37.47 15 
2g 88.27 38.27 0 
* 36 38.87 38.60 ze 
ee 39.47 38.87 .60 
” 39.12 38.42 -70 
2. Sh 39.37 38.45 .92 
cme | 38.70 37.85 85 
7 39.77 38.22 1.55 
35 41.75 38.60 3.15 
- 39 43.72 39.32 4.40 
a 45.75 39.85 5.90 








47.55 39.50 









34. During the last ten trading days in the December 1952 
future, the December 1952-January 1953 spread increased about 
7.75 cents. This increase was approximately twice as great as the 
largest similar increase during comparable 10-day periods in any 
other year between 1946 and 1953, both inclusive. About 7.20 
cents of this increase took place within the last five trading days. 
The largest similar increase during the last five trading days in 
other years between 1946 and 1953, both inclusive, was 3.63 cents. 

















35. Daily market letters issued by various brokerage firms had 
the following comments with respect to the Chicago egg market 
on the dates indicated : 






December 17, 1952, Harris, Upham and Company Morning 
Produce Letter: . .. As the egg season is nearing its 
end there appears to be nothing but possible technical rea- 
sons for any substantial price advance . . . The sharp ad- 
vance in cash eggs yesterday was due to a sustained demand 
and rather scarce offerings .. . Failure of this strength in 
cash eggs to influence the futures market for refrigerators 
emphasizes the difference in the character of the two markets. 
[Emphasis supplied. ] 













December 17, 1952, Harris, Upham and Company Closing 
Produce Letter: The egg market has been a very erratic 
affair today and at this writing is showing pronounced 
strength. The opening was firm at about unchanged prices 
but selling developed immediately afterward and prices broke 










1028 



















COMMODITY EXCHANGE ACT 
Cite as 15 A.D, 1015 





about 125 points from the early high. At the decline, aggres- 
sive buying came in through a broker with merchandising 
connections who absorbed heavy offerings and prices are up 
over 200 points from the low at this writing. [Emphasis 
supplied.] 








December 18, 1952, Harris, Upham and Company Closing 
Produce Letter: The egg market has shown sustained 
strength all day, buying appearing to be a continuation of the 
same character as that which advanced prices so sharply 
yesterday. One fairly good reaction followed a higher opening 
but late in the day concentrated buying again appeared and 
prices advanced very sharply to a top of 41¢ for December 
with total sales to this writing 172 cars. January have 
failed to follow to any extent as prices are up only 25 points 
on sales of 134 cars ... Chicago withdrawals 3,041 cases, 
leaving 64,016 cases on hand. [Emphasis supplied. ] 





December 18, 1952, Merrill Lynch market letter: The market 
started off on a fairly even keel after the sharp run-up at 
the close yesterday. Earliest prices were only slightly higher 
and the market drifted along with small volume during the 
major portion of the session—only 203 Decembers and 163 
Januarys. During the last hour of trading, new buying began 
to appear in the December contract which immediately caused 
a flurry of short covering and just before the closing bell 
prices in December were up the full daily limit of 2¢. At the 
close the December bid was 41.75¢ and inasmuch as this trad- 
ing was in the pit, it was impossible to tell how many were 
wanted at that price but would judge at least 30 contracts 
were being bid for with no offers. The January contract 
gained also, but only 40 points for the day as compared to 
the 200 point gain in the December. It was not too many 
days ago that December-January were trading even. At the 
close tonight the spread is 315 points. There does not seem 
to be anything in the market presently to warrant this tight- 
ness in the December. There still are 64,000 cases of eggs in 
Chicago and while all these are not of deliverable grade, that 
still leaves better than 60 cars available for delivery. There 
is a rumor that a small group of merchandisers are the new 
buyers in December. [Emphasis supplied.] 


December 19, 1952, Harris, Upham and Company Morning 
Produce Letter: The limit up close on December eggs yester- 
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day represented an advance of 4¢ from the low of Wednesday 
and apparently there was a sleeping short interest which was 
forced to cover. Such action is apt to continue during the 
remaining days of trading which will end at the close on 
Tuesday. The advance was in the face of an easier feeling in 
the cash market which was called weaker for mediums in the 
afternoon with demand inadequate for the moderate receipts. 


December 19, 1952, Harris, Upham and Company Closing 
Produce Letter: The congestion which has suddenly devel- 
oped in December eggs became acute today and shortly after 
the opening prices advanced the daily limit of 2¢. Offerings 
increased at that price and were hanging over the market 
all day. There was a reaction of a full cent from the early 
top but the market at this writing (12:45) is again strong 
and the December contract is 195 points higher on sales of 
333 cars. The cash market was weaker, unchanged to 2¢ 
lower, the decline being on medium extras . . . Chicago with- 
drawals 2179 cases leaving 61,837 on hand. The talk in the 
trade is that many of the recent withdrawals have gone to 
Mexico and that others have been distributed in the southern 
trade. [Emphasis supplied.] 


December 19, 1952, Harris, Upham and Company Weekly 
Produce Letter: Acute congestion has developed in December 
egg contracts catching most of the trade by surprise, as the 
commitment had gotten down to what had been believed to 
be reasonably safe proportions. The range for the week has 
been almost 6¢ a dozen, representing the advance from the 
low point of Tuesday to the close today. Total trade has 
amounted to only 821 cars and deliveries have been extremely 
small. Aggressive and concentrated buying started about mid- 
session on Tuesday and has been sustained most of the time 
since. The January contract has failed to keep pace with the 
December but has advanced 90 points for the week after cov- 
ering a range of 225 points. Strength in the cash market was 
the initial stimulus to the advance in futures but was not 
sustained throughout the week. [Emphasis supplied. ] 


December 19, 1952, Merrill Lynch market letter: After a 
firm opening in the egg market, prices continued to move 
higher and soon were up the daily limit of 2¢ in the Decem- 
ber which traded at 43.75¢. The same group that is believed 
to have been putting the market higher the past few days 
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are still buyers again today. A good deal of this buying is 
predicated on the fairly well substantiated rumor that the 
Mexican government is taking from 20,000 to 25,000 cases 
of storage eggs and it was also rumored that 5,000 cases 
would be shipped out of Chicago today or tomorrow on this 
order. Along with the strength in the December, January 
also moved higher, but only 75 points. [Emphasis supplied.] 











December 22, 1952, Harris, Upham and Company Morning 
Produce Letter: Trading in the December futures will end 
at the close on Tuesday and judging by the action of eggs 
during the closing days of the week almost anything may be 
expected. It is a purely technical situation and although 
Friday’s open interest figures are not yet available, it is 
probable that the commitment will be down to a point which 
can be satisfied by delivery before trading ends. Cash prices 
ran counter to the futures last week as demand was checked 
by the early advance but improved somewhat after the break 
on Friday. [Emphasis supplied.] 


December 22, 1952, Merrill Lynch market letter: At the 
opening the bid on December was 43.00¢ and the best offer up 
the limit at 45.75. It was about ten minutes before a trade 
was made at 43.75¢, up 5 points. However, from that time 
on the market jumped 25 points at a clip and it was not long 
before they had it back up in the 45.00¢ range. During the 
last hour of trading, the December market held tightly to the 
limit of 45.75¢, and at the close they were bidding for con- 
tracts at that price with no offers. It looked like there was 
plenty of long liquidation today despite the difficulty of pur- 
chasing. Some of this liquidation is believed to have stemmed 
from the group that has been instrumental in holding these 
prices so high . . . The out-of-storage movement over the 
week end was small with only 2984 cases out. That leaves 
58,853 cases in Chicago and we still believe that only about 
one-half of these are deliverable eggs. [Emphasis supplied.] 






























December 22, 1952, Shearson, Hammill and Company market 
letter: December egg futures moved sharply higher last week 
with gains aggregating some 600 points at the week end. 
The improved demand for storage goods in the south particu- 
larly Mexico, tended to channel eggs away from current de- 
livery and thus provide the basis for a squeeze in the Decem- 
ber contract. [Emphasis supplied.] 
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December 23, 1952, Harris, Upham and Company Closing 
Produce Letter: Interest in eggs naturally centered in the 
final liquidation of December contracts and at this writing 
(12:45) there is still a substantial commitment unsettled. At 
the close of business last night 202 cars were open, of which 
28 were delivered today and trading so far has been only 51 
cars. The market opened 15 to 175 points higher and held 
within a narrow range all day. A broker believed to be acting 
for principal longs has been offering heavily all day long at 
47.50¢ and there has been scattered bids in evidence through- 
out the day. [Emphasis supplied.] 


December 23, 1952, Merrill Lynch market letter: The Decem- 
ber eggs closed out at 47.55 up 180 points for the day with a 
trade of 131 contracts. The activity on both sides of the 
market was generally an evening up deal, but it is assumed 
that the interests that have been heavy purchasers of these 
Decembers in the past few days have ended up with quite a 
long position, although brokers who are believed to have 
been operating for these people did sell some at the close. 
[Emphasis supplied.] 


36. On or about December 15 and 16, 1952, three carlots of 
deliverable refrigerator eggs were sold by persons other than the 
respondents at prices ranging from 38.25 to 39.75 cents per 
dozen. The price of the December future on those two days ranged 
between 38.50 and 39.50 cents. On December 19, 1952, a carlot 
of cash refrigerator eggs was offered for sale on the Chicago 
Mercantile Exchange at 35.50 cents per dozen. The said carlot 
was of a grade and quality which, under the rules of the Chicago 
Mercantile Exchange, would have qualified for delivery with an 
allowance of approximately five cents per dozen, except for the 
fact that one case out of 470 was below the minimum weight by 
one-half pound. One bid of 29.50 cents was entered for the said 
carlot, but it remained unsold at the close of trading. The price 
of the December 1952 future on that day ranged between 42 and 
43.75 cents. 


37. If a short egg futures contract is not offset by the pur- 
chase of a long contract in the same future before the close on the 
last day of trading, nor satisfied by the delivery of cash eggs by the 
last business day in the delivery month (prior to the last four 
business days for out-of-town refrigerator eggs), the contract is 
in default. Holders of 21 short contracts in December 1952 de- 
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faulted. This was 32 percent of the 66 contracts remaining open 
at the close on the last day of trading. Defaults are uncommon 
and indicate high prices and difficulty in obtaining deliverable 


eggs. 


38. Trading in egg futures on the Chicago Mercantile Ex- 
change is conducted in contract units consisting of one carlot of 
480 cases of eggs, with a tolerance of 5 percent. The December 
1952 egg futures contract on the Chicago Mercantile Exchange 
was a refrigerator egg contract representing the purchase and 
sale of refrigerator eggs for delivery in December 1952, and the 
price of the December 1952 future should have reflected the price 
of refrigerator eggs. Under the rules of the Chicago Mercantile 
Exchange, such contracts could be satisfied by the delivery of 
refrigerator eggs in warehouses in Chicago or outside of Chicago 
approved for delivery by the Exchange, or by the delivery of fresh 
eggs in such warehouses or in refrigerator cars on track in Chi- 
cago. Under such rules, the delivery of eggs in warehouses out- 
side of Chicago was subject to an allowance by the delivering 
party to the receiving party of freight from the point of delivery 
to Chicago. Under the rules, the delivery of eggs located in Chi- 
cago in satisfaction of December 1952 futures contracts could be 
tendered up until 9:00 a.m. December 31, 1952, or, with special 
permission of the business manager of the Exchange, up until 
12:00 noon on that day. The delivery of eggs located outside of 
Chicago in satisfaction of such contracts could not be tendered 
after 7:00 a.m. Wednesday, December 24, 1952. 


39. Fresh eggs are more valuable than refrigerator eggs and 
the price of fresh eggs in December is generally higher than the 
price of refrigerator eggs or the price of December futures. This 
was true in December 1952. Under the rules of the Chicago Mer- 
cantile Exchange, fresh eggs were deliverable on the same basis 
as refrigerator eggs, which meant that the seller of a December 
1952 futures contract who delivered fresh eggs in satisfaction 
thereof was not entitled to any premium by reason of such 
delivery. 


40. Street stocks or floor stocks consist of stocks in the hands 
of merchants or dealers for the purpose of supplying their cus- 
tomers. Floor stocks were not deliverable as such in satisfaction 
of December 1952 futures contracts. To the extent that such 
stocks were composed of fresh eggs, such fresh eggs were de- 
liverable but only if assembled in carlot units containing the min- 
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imum number of individual lots of specified sizes, properly pack- 
aged, inspected and graded, and placed in an approved cold 
storage warehouse in Chicago, or in refrigerator cars on track 
in Chicago, at the expense of the delivering party. Refrigerator 
eggs included in floor stocks were not deliverable. 









41. By reason of the factors described above, deliveries in 
satisfaction of refrigerator egg contracts are normally and usually 
made by delivering refrigerator eggs located in Chicago ware- 
houses. This was true in December 1952. It was not the practice 
of the trade to deliver fresh eggs or eggs in warehouses outside 
of Chicago in satisfaction of December futures, and when such 
deliveries occur they indicate unusual market conditions. 














42. By reason of the factors described above, the supply of 
eggs available for delivery in satisfaction of December 1952 
futures contracts on the Chicago Mercantile Exchange must be 
considered as consisting of refrigerator eggs in Chicago ware- 
houses, and not including eggs located outside of Chicago, fresh 
eggs, or street stocks. 









43. In December 1952 respondent Miller and Company re- 
ceived, on behalf of itself and other respondents, 70 carlots out 
of a total of 76 carlots of eggs delivered to final receivers in 
satisfaction of December futures contracts. Such deliveries con- 
sisted of 75 carlots of refrigerator eggs in Chicago warehouses, 
and one carlot of refrigerator eggs in Minneapolis. No fresh eggs 
were delivered in December 1952. All final deliveries after De- 
cember 15, 1952 were received by respondent Miller and Company. 









44, At the close of business on November 30, 1952, respondent 
Miller and Company had 36 carlots of cash refrigerator eggs in 
inventory for its own or house account and none for the accounts 
of the other respondents. Respondent Miller and Company sold 
32 carlots of the said inventory prior to December 17, 1952. On 
December 18, 1952, respondent Miller and Company sold three 
carlots of refrigerator eggs, of which one carlot was sold to 
another respondent, and one carlot was sold for shipment out of 
Chicago. During the next three trading days (December 19, 22, 
and 23) respondent Miller and Company received on delivery 47 
carlots of refrigerator eggs in satisfaction of December futures 
held by itself and other respondents, but none of the respondents 
sold any of such eggs or any other deliverable refrigerator eggs 
in Chicago during these three days. After December 23, respond- 
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ent Miller and Company received 45 additional carlots of re- 
frigerator eggs in December in satisfaction of December futures 
held by itself and other respondents. These 45 carlots consisted 
of 23 carlots being originally delivered and 22 carlots which had 
been delivered previously and were now being redelivered. The 
92 carlots received by the respondents on delivery during Decem- 
ber 1952, plus one carlot which respondent Miller and Company 
had in inventory on November 30, were disposed of as follows: 
Between December 24 and December 31, 1952, 14 carlots were 
sold at 48.50 cents per dozen to traders who were short and who 
redelivered such eggs to the respondents, as described herein- 
after. All other sales during this period (19 carlots) were to 
other respondents or for shipment out of Chicago. The remaining 
60 carlots were disposed of in January 1953 by cash sales or by 
delivery on January short futures positions held by the respond- 
ents, at prices ranging from 39.85 to 44.50 cents. 


45. On December 26, 1952, respondent Miller and Company 
sold nine carlots of eggs to a trader holding a short position. These 
nine carlots consisted of eight carlots previously received on de- 
livery during December and one carlot carried over from the 


November inventory. The purchaser then redelivered eight of 
these nine carlots to respondent Miller and Company on December 
29 and redelivered the remaining carlot on December 30. On De- 
cember 29, respondent Miller and Company resold five carlots 
of such eggs to other short traders, two to Sol Weinger Company 
and three to Bauer Brokerage Company, who delivered the said 
five carlots back to respondent Miller and Company the next day. 
Respondent Miller demanded and received 48.50 cents per dozen 
on all such sales. Shortly after the close of the delivery period, 
the respondents resold the said nine carlots as cash eggs at prices 
ranging from 41 to 42.30 cents. 


46. (a) In connection with the sale to Sol Weinger Company 
referred to above, Morris Weinger on December 30, 1952, called 
respondent Gilbert H. Miller and said, “Gil, you know I am short 
two cars of eggs and I understand you are the only one who has 
the eggs for delivery. I would like to purchase.” Miller replied, 
“Are you in this deal? Gee, I’m sorry you happen to be in it.” 
Miller said he wanted a cent over the closing option or 481% cents 
a dozen. Weinger protested the price as ridiculously high, saying, 
“Gil, how can you demand such a price?” and Miller replied, 
“Those are my instructions. I have to get a cent over the option.” 
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Weinger bought the eggs from Miller to avoid default on his 
contracts. 


(b) Sig Bauer of Bauer Brokerage Company, in connection 
with the sale described above, needed 8 cars of eggs to deliver on 
his short contracts and was directed to respondent Miller and Com- 
pany. He called respondent Gilbert H. Miller on the telephone and 
said he was in trouble, that he needed eggs to deliver and as a 
clearing member did not want to default. Miller quoted a price of 
one cent over the closing futures price or 48.50 cents. Bauer said 
to Miller, “My gosh, it is so high.” Miller told Bauer that he was 
not in a position to make the price any less and that it was not 
advisable for Bauer as a clearing member to default. Bauer 
bought the eggs at 48.50. 


47. Harry H. Redfearn, a broker who had a customer short 
in the future, offered Miller and Company 47.50 for eggs to 
deliver after trading closed, but could not get them for less than 
48.50. The customer refused to pay this, and defaulted on the 
future. 


48. The respondents acquired and maintained control of the 
supply of eggs in Chicago available for delivery in satisfaction of 


December 1952 futures contracts on the Chicago Mercantile Ex- 
change, and withheld such eggs from sale until after the close of 
trading in the December future. After the close of trading, the 
stocks of deliverable eggs in the hands of respondent Miller and 
Company for the account of itself and other respondents consti- 
tuted the only available source of deliverable eggs in Chicago, and 
the respondents refused to sell such eggs except at prices which 
were at a premium in relation to the true market value of cash 
refrigerator eggs. 


49. On December 31, 1952, a Fair Market Value Committee 
appointed by the Exchange in connection with the 21 defaults in 
the December future reported 47.5 cents as what they considered 
the fair market value of deliverable eggs. The Clearing House 
Committee did not accept this, but voted a price of 42.5 cents. 
The Penalty Committee recommended a penalty of 4 cents, but 
the Clearing House Committee voted to make this 5 cents. The 
Clearing House Committee’s action was then reported to the 
Board of Governors, which declared the settling price to be 43.5 
cents, with a 5-cent penalty. This meant that the settlement price 
for the defaulted contracts was 48.50, being 43.50 plus 5. On the 
same day Miller and Company sold 1 lot, received on delivery for 
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itself on December 30, to Helfer-King, Inc., New York, at 41.25, 
and sold 1 lot, received on delivery on December 29 for Refrig- 
erated Products, at 41. On that day the January 1953 future 
closed at 40.45-40.50. 


~ 50. The acts and transactions described above were under- 
taken pursuant to an understanding or agreement among the 
respondents to act collectively and in a uniform manner through 
respondent Miller and his firm, with the intent that the combined 
holdings of all the respondents would cause an upward movement 
in the Chicago future and the refrigerator egg market and enable 
them to liquidate their holdings at a profit. Pursuant to such under- 
standing or agreement, directions concerning the necessary trans- 
actions were transmitted to respondent Miller through respond- 
ents Randolph and Harding and were executed by respondent 
Miller. 


51. The respondents realized an aggregate profit of about 
$162,000 as a result of the transactions described above. 


52. The concentrated long position of the respondents in the 
December 1952 future together with their ownership of a sub- 
stantial portion of deliverable eggs in Chicago and of eggs of 


deliverable quality in 12 mid-western States constituted a large, 
dominant, and controlling interest in the Chicago egg market 
during the latter part of December. Through action in concert, 
the respondents developed this position by aggressive and con- 
centrated purchases of December futures, by standing for deliv- 
ery of large quantities of cash eggs, and by temporarily with- 
holding futures and cash eggs from sale, and they employed this 
dominant and controlling interest through action in concert to 
bring about a rise in the price of December 1952 egg futures on 
the Chicago Mercantile Exchange and a rise in the price of deliv- 
erable refrigerator eggs in Chicago. 

53. Cash eggs bought and sold in the City of Chicago are pro- 
duced in Illinois and other mid-western States, moved into 
Chicago for storage and consumption, and shipped from Chicago 
to points outside of Illinois. 


CONCLUSIONS 
I 
It is clear from the complaint in this proceeding that the 
respondents are charged with substantive violations of the act, 
that is, that they are charged with attempting to corner and with 
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cornering a commodity in interstate commerce and for future 
delivery and with attempting to manipulate and manipulating 
the price of such commodity. An unintentional corner, or activi- 
ties which bring about an artificial price, without manipulative 
intent present would, of course, not be violative of the act. The 
complaint, therefore, alleges in paragraph XIII that the respond- 
ents acted collectively and in a uniform manner, pursuant to an 
understanding or agreement, to corner and manipulate the egg 
market. The understanding or agreement is not the gravamen of 
the complaint, i.e., the violation charged is not the understanding 
or agreement per se but the substantive offenses alleged to have 
been performed by the respondents pursuant to understanding 
or agreement. 

There is nothing mysterious about the complaint and the 
referee correctly denied the motions to dismiss the complaint for 
failure to state a cause of action. Certainly it is just as much a 
violation of the act for a group of persons to act in concert or 
to combine in cornering and manipulating as it is for an indi- 
vidual to do so. Great Western Food Distributors v. Brannan, 
201 F. 2d. 476, 478 (7th Cir. 1953), cert. denied, 345 U. S. 997 
(1953). 

The respondents are in error too when they seem to claim 
throughout the proceeding that it is only when unlawful con- 
spiracy per se is involved that the acts and declarations of de- 
fendants or respondents can be lawfully aggregated. See e.g., 4 
Wigmore, Evidence § 1079 (3d ed. 1940), and Levie, Hearsay 
and Conspiracy, 52 Mich. L. Rev. 1159 (1954), for situations such 
as illegal combinations, joint tort feasors, etc., where the same 
principles of aggregation of activities and declarations apply as 
in civil or criminal prosecutions for unlawful conspiracy per se. 
See also, e.g., United States v. Brown et al., 5 F. Supp. 81 (S.D. 
N.Y. 1933), aff’d, 79 F. 2d 321 (2d Cir. 1935), cert. denied, 296 
U. S. 650 (1935), a criminal prosecution of a “pool” for substan- 
tive offenses as well as conspiracy in a manipulation of stock 
prices. 


II 


The basic and controlling issue is whether the respondents 
violated the act as charged. In order for the respondents to have 
done so the activities that took place in the way of trading, no 
matter what the results, must have been done with manipulative 
intent, that is, the respondents must have done what they did 
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pursuant to understanding or agreement, or, to put it in other 
language, they must have traded and acted in collusion or in 
concert for a manipulative end. 

As is usual in cases involving illegal combinations or conspiracy 
there is no direct proof of understanding or agreement among the 
respondents. But there is a long chain of circumstances in support 
of the complaint’s charges in this respect and it is, of course, 
familiar law that the existence of an understanding or agreement 
on the part of joint respondents can be established by circum- 
stantial evidence. American Tobacco Co. v. United States, 328 
U.S. 781, 809 (1946). We proceed then to review briefly the 
evidence. 

December is a month almost at the end of the egg storage 
season when deliverable stocks are relatively low and thus offers 
a favorable opportunity for manipulation of futures prices on the 
long side. On December 16, 1952, Miller and Company had a long 
position of 22 contracts in the December future and a short posi- 
tion of 3 contracts and Randolph and Company had a long position 
of 13 contracts through Miller and Company. Market Produce 
Company and Central Iowa Poultry and Egg Company had long 
positions of 5 and 6 contracts, respectively, through commission 
firms other than Miller. No other respondents had positions in 
the future. There were only five trading days left in the December 
future and the market was in the process of liquidation as is the 
case at this stage in the life of the future. At the close of trading 
on December 19 we find that Randolph and Company had in- 
creased its position to 50 contracts, the maximum allowable, that 
Refrigerated Products also had a long position of 50 contracts, 
that Central Iowa, Van Sant and Market Produce Company each 
had 24 long contracts, that Headlee had 20 and Schirm and 
Hummel 9 contracts each. All these positions were held through 
Miller and Company which had 6 contracts, having sold 2 on 
December 18 and 14 on December 19. Market Produce Company 
and Central Iowa had closed out their positions held through 
other futures commission firms. While Randolph had done sub- 
stantial egg futures trading through Miller prior to December 17, 
and Headlee, Hummel and Schirm had held futures positions 
not exceeding 6 contracts through Miller, the other respondents 
had not done egg futures trading through Miller. Nevertheless 
we find the respondents holding positions of unusual size through 
but one of the 107 registered futures commission merchants who 
are members of the Chicago Mercantile Exchange. We find too 
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that the trading of the Iowa respondents was handled through 
Randolph and that the trading of the Texas respondents was 
handled through Harding. 


In addition, the evidence shows that in making some of the 
purchases involved, Miller gave buying orders to floor brokers 
Darby and Guerkink that were unlimited as to quantity and at a 
time when other longs were getting out of the market. The total 
long contracts held by others other than the respondents dropped 
from 218 to 61 and the total open interest dropped from 329 to 277. 
The respon<ents’ proportion of the total open interest on the long 
side jumped from 14 percent on December 16 to about 78 percent 
on December 19. As shown by Finding of Fact 23, the make-up 
of the market drastically changed between December 16 and 19 
from a wide distribution of relatively small holdings on the long 
side to substantial concentration of the long side in respondents 
with relatively large holdings by them. 


The chain of supporting circumstances continues after Decem- 
ber 19. At the close on the next trading day, December 22, the 
respondents had displaced all other longs in the market and were 
the only longs left. All the longs were concentrated in two States 
and through one clearing member of the Exchange. On December 
22, Randolph bought 11 contracts through a brokerage house other 
than Miller after Olson had requested Miller not to increase its long 
commitments and Hagen also bought 10 at the same time through 
the same brokerage house. The prices were from 45.50 cents to 
45.75 cents. On the same day, December 22, Randolph and Hagen 
instructed the broker to sell the next day at 47.50. The price of 
47.50 was almost the maximum to which the price could rise on 
December 23 under the rules of the Exchange. Randolph and 
Hagen obviously expected nothing but a substantial price in- 
crease on December 23. The total long position of the respondents 
was reduced from 216 on December 19 by only 16 contracts at 
the close on December 22 and substantial selling was done only 
on the last day of trading when the respondents’ total long posi- 
tion at the close was 66 contracts. In such sales for respondents 
by Miller on December 22 and 23, practically uniform prices were 
obtained and Miller gave floor broker Darby an order on Decem- 
ber 23 to sell all he could at 47.60, a price which Darby could 
not get. The characteristics of a “team” operation instead of in- 
dependent, individual trading transactions show up again in the 
facts that none of the 47 carlots of eggs received in delivery by 
respondents between December 19 and December 23, 1952, were 
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sold to shorts until December 26 or thereafter when they were 
sold to shorts at a uniform price of 48.50 or for shipment outside 
Chicago. 

We reach the conclusion, in the light of the evidence, some of 
which we have described above, that the respondents traded and 
acted according to an agreed-upon plan, i.e., that the respondents 
acted in concert, as the only reasonable inference from the facts. 
In arriving at this conclusion, we have not utilized the market 
news letters set out in Finding of Fact 35, nor have we con- 
sidered any statement or declaration made by any respondent 
except the statements made by respondent Gilbert H. Miller to 
Grosstephan on December 22, 1952, during the course of the 
manipulative venture, to the effect that the trading orders of the 
Texas respondents came to Miller through Harding and those of 
the Iowa respondents through Randolph. These statements were 
part of the res gestae and would be admissible in a civil or 
criminal proceeding. Jones, Commentaries on Evidence § 943; 
Wigmore, Evidence §§ 1079, 1769. Patently this material is of 
more probative value than the indications by the Texas respond- 
ents to Caldwell in January 1953 that they traded direct with 
Miller rather than through Harding. The situation is not one, 
as contended by respondents, of equally-balanced contradictory 
pieces of evidence from which no inference can be made. 


While the respondents object to the use of any statements to 
Caldwell by any respondent against any other respondent because 
these were made after the alleged concert of action had ceased, 
and we have not so used the statements, the only reason for not 
so doing seems to be that this would constitute hearsay as to the 
persons not making the statement. Hearsay as such is not inad- 
missible in administrative proceedings. Moreover, the respondents 
while objecting to the use of admissions in such statements invoke 
the self-serving declarations of legitimacy in trading contained in 
some of the statements and ignore the admissions of Randolph 
and Harding, and to some extent Schirm, that they traded long 
in the future because they believed deliverable supplies of refrig- 
erator eggs in Chicago to be inadequate and that prices would be 
forced up accordingly. These statements were practically admis- 
sions of manipulative intent insofar as these respondents are 
concerned. 

Respondents see a fatal blow to the existence of a team to 
manipulate and corner as charged in that the alleged captain of 
the “team,” respondent Miller, sold 14 contracts on December 19 
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and 8 contracts on December 22 becoming short 9 contracts. Re- 
spondents claim that this proves the nonexistence of the manipu- 
lative scheme charged because Miller certainly would have cashed 
in by staying a substantial long if there had been such scheme 
afoot. In this connection, they also note the fact that respondents 
made some sales of futures during the period December 17-23. 
A somewhat similar argument was made in the Great Western 
case, supra, namely that the selling of any futures by a corner- 
ing interest so that optimum profits are not realized, means that 
there is no manipulative intent. The argument was of no avail 
there and is of little merit here in the face of all the evidence to 
the contrary. Miller made a profit of some $17,000 as the result of 
the operation. Moreover, by December 18, the respondents had 
188 long contracts and by December 19, they had 216 or 77.98 
percent of the total open interest on the long side. It might look 
very peculiar to the Chicago Mercantile Exchange and to the Com- 
modity Exchange Authority if a clearing house member for his 
house account shared substantially with his customers in a com- 
plete monopoly of the long side of a future. We must expect, too, 
that in manipulations, as well as in other phases of life, progress 
of a sort will be made, that refinements and complexities will 
develop and that manipulations will be less crude and obvious 
than in past years. Whether or not the Miller respondents lent 
the trading of Miller and Company to the manipulative venture, 
G. H. Miller knew what he was doing and he was obviously 
the captain of the “team” that effectuated what he described to 
Morris Weinger as the “deal” in which he was sorry to find 
Weinger caught. 


The respondents made much of the fact that Caldwell con- 
ceded, on cross-examination, he was of the opinion in interview- 
ing the Texas and Iowa respondents that their statements ex- 
pressing licit reasons for their trading “. . . were substantially 
as they felt were correct and truthful” (tr. pp. 683-684). Cald- 
well’s interviews were made during the course of investigation 
and in a matter of this kind a good many pieces have to be fitted 
together after a great deal of study. The respondents would ele- 
vate the unsworn oral statements of some of the respondents to 
the level of sworn testimony in this proceeding and would equate 
Caldwell’s impression at the time he interviewed the respondents 
to the evaluation by a hearing examiner of such statements as 
credible. Whatever Caldwell’s opinion at the time, we note that 
Randolph told Caldwell that he, Randolph had discussed the 
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December 1952 egg situation with Harding but that Harding told 
Caldwell that he had not discussed it with Randolph. We note, 
too, that Miller had told Grosstephan on December 22, 1952, that 
the trading orders of the Texas respondents had come to Miller 
through Harding but that Myrick told Caldwell on January 15, 
1953, that he had not discussed the December 1952 egg situation 
with Harding. Randolph gave Caldwell a different version of his 
futures purchase through a broker other than Miller on Decem- 
ber 22, 1952, than that given by Miller to Grosstephan and testi- 
fied to by Olson. The self-serving statements hailed by the re- 
spondents are inconsistent with one another in several respects 
and in any event do not take the place of sworn testimony. 


The respondents do not offer even in argument inferences 
alternative to those of agreement and concert on the part of all 
the respondents except complete innocence on the part of each 
and every respondent. True the Iowa respondents, other than 
Randolph and his company, and the Texas respondents, other 
than Harding and his company, held down positions on the team 
that were not the major ones. Nevertheless, they participated in 
the violations. This is true of Hagen also. He did not merely sit 
by to take advantage of illegal actions by other people. With 
the aid of Randolph, he too participated in the manipulation and 
he profited by the manipulation which his trading helped along. 

If one were to utilize, on behalf of the complainant as showing 
understanding or agreement among the respondents, the oral 
declarations of the respondents to Caldwell which the respond- 
ents seek to use in defense, it would be seen that Randolph 
admitted that he had discussed the December 1952 egg situation 
with Miller and Harding, that Snowgren had discussed it with 
Randolph, that Hummel had discussed it with Randolph and 
Schirm, that Headlee had discussed the same subject with Ran- 
dolph and that Myrick had discussed it with G. H. Miller. 


The failure of the respondents to come forward and produce 
evidence cannot be regarded as insignificant in the light of the 
more than prima facie case made in support of the complaint. 
The respondents are in possession of the knowledge as to why 
they traded in the future and in deliverable supplies as they did 
and under the circumstances they run the risk of having unfavor- 
able inferences drawn when they do not testify. Interstate Circuit 
v. United States, 306 U. S. 208, 225-227 (1939); Bilokumsky v. 
Tod, 263 U. S. 149, 154 (1923); Montgomery Ward & Co. v. 
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National Labor Relations Board, 107 F. 2d 555, 560 (7th Cir. 
1939) ; National Labor Relations Board v. Remington Rand, 94 
F. 2d 862, 868 (2d Cir. 1938). For a long list of additional sup- 
porting cases see 2 Wigmore, Evidence § 289 (3d ed. 1940). 








III 









The respondents defend also by claiming that in any event no 
violations of the act took place because the respondents did not 
attempt to manipulate or corner and because no manipulation or 
corner has been established. The respondents clearly attempted 
to manipulate and to corner. We conclude that they succeeded. 
The respondents had a dominant and controlling interest during 
the latter part of December 1952 in the Chicago refrigerator egg 
market by virtue of their futures holdings and their control over 
deliverable cash refrigerator eggs. Beach and Bagnell each testi- 
fied that in his opinion the trading activities of the respondents 
caused the December future price to rise to an artificial level and 
gave analyses in support of his opinion. We shall review briefly 
the principal reasons for our agreement with their opinions. 


The manipulation here was a “blitz.” It started and was over in 
a few days except for the squeeze on the shorts after December 
23 who needed eggs to deliver. The principal element in determin- 
ing the soundness of price behavior December 16-23 was, as 
Beach opined, what was going on within the futures market 
itself. And what was going on December 17-19 was heavy pur- 
chasing, 170 contracts in 3 days, in relationship to known de- 
liverable supplies of refrigerator eggs in Chicago and what was 
going on December 22 was relatively small liquidation of the 
heavy purchases at maximum or near maximum increases in 
prices with partial liquidation of purchases on December 23 
again mainly at the high prices for the day. Under such circum- 
stances, it was certainly sound for Beach and Bagnell to conclude 
that futures prices were pressured up by forces within the futures 
market and those forces were the respondents’ trading tactics. 


The artificiality of December futures prices during the period 
December 17-23 is reflected in the spread between prices for 
December 1952 future and the January 1953 future. The spread 
widened due to increases in prices for the Decembers to 8.05 
cents from a zero differential on December 10. This was about 
double the largest similar increase during a comparable 10-day 
period in any other year between 1946 and 1953 inclusive and the 
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increase in price for Decembers during the last five days of trad- 
ing was substantially greater than for a similar period during 
any such year. 

Significant too was the maximum permissible increase of 2 
cents allowed by Exchange rules which occurred on December 18, 
19 and 22 and the near maximum rise on December 23. On De- 
cember 23, Miller sought to get 47.60 for the respondents but had 
to be content with 47.55. A consecutive daily maximum price 
rise for 3 or more days in egg futures trading on the Exchange 
is rare and has occurred only on four other occasions over many 
years. Further illustrations of artificiality in futures prices is 
seen in the facts that Miller got 45.75 uniformly on December 22 
for sales of respondents’ futures whereas other commission firms 
got lower prices and also Miller on December 23 got 47.55, the 
top of the market on that day, for most of the sales of respond- 
ents’ futures. 


Cash deliverable refrigerator eggs follow futures prices and 
accordingly prices for such eggs December 17-23 were artificial 
as was, of course, the 48.50 price obtained by Miller for respond- 
ents’ deliverable refrigerator eggs. The respondents justify the 
48.50 as a price based upon a normal premium over the futures 
price of 47.50 at which trading closed on December 23 in the 
December future. We have concluded that the 47.50 represented 
an artificially enhanced level and trading in the December future 
was over. The January future which was the existing future 
related to deliverable refrigerator egg prices was selling at about 
41 cents. The same eggs sold to shorts at 48.50 were sold com- 
mencing December 31, when shorts could no longer use them for 
delivery purposes, at about 41 cents. This demonstrates that the 
futures price and prices for cash Chicago deliverable refrigerator 
eggs had been held at an unreal and manipulated level. The re- 
spondents’ explanation is their argument that the lower price 
from December 31 on reflected a decline on the fresh egg market 
about that time. It is true that during the course of the day on 
December 31, 1952, there was a decline on the fresh egg market 
of 3 to 4 cents for the quality of eggs most nearly approaching 
that of par delivery refrigerator eggs. On December 31, 1952, 
some of the refrigerator eggs in question were sold for 41.25 or 
at least 7 cents lower than the 48.50 obtained on December 30. 

The respondents complain that the complainant’s expert wit- 
nesses should have gone into a large scale and exhaustive exami- 
nation of factors underlying the egg market generally. Beach 
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testified that he considered the factors insisted upon as relevant 
by the respondents and that he saw nothing to change his opinion. 
The prevailing view of the trade, as shown by the market news 
letters quoted in Finding of Fact 35, was that the trading activ- 
ities of a group of longs, whom this record shows were the re- 
spondents, caused a squeeze and artificially high prices in the 
future. While these letters have not been used in the drawing 
of any inference of collusion or agreement among the respondents 
and are not needed either for the conclusion that prices were 
arbitrarily raised by trading techniques, they illustrate the trade 
opinion that “technical” conditions rather than real and basic 
economic factors caused the price increases and, of course, they 
reveal that the respondents, at least Miller, Randolph and Hard- 
ing, knew what the situation was and that their plan was 
succeeding. 


The respondents produced no expert witnesses to testify and 
so we do not have the problem of the Great Western case, supra, 
namely, the evaluation and weighing of conflicting expert opinion. 
The respondents by means of cross-examination of complainant’s 
witnesses and by argument, and there are many factual state- 
ments by respondents’ counsel throughout the proceeding which 
are not matters of evidence, seek to invalidate the complainant’s 
case and to establish affirmatively the normalcy of prices for 
futures and deliverable refrigerator eggs during the period in 
issue. The respondents argue that December 1952 futures prices 
were due to “bullish” factors such as storms in Iowa, lowered 
receipts of fresh eggs, withdrawals of eggs from storage, holiday 
trade, the December future finding its proper relationship to 
fresh egg prices, etc. But as the respondents elicited from several 
witnesses, it is trading opinion of conditions that affect futures 
prices and the heavy longs, in fact the only longs at the close of 
trading on December 22 and 23, were respondents. Moreover, 
many of the so-called “bullish” factors invoked by the respondents 
as causes for futures price increases would have their direct effects 
upon the fresh egg market and fresh egg prices did not rise 
significantly during the period December 16-23, 1952, the time 
of the sharp advance in December futures prices. The January 
futures price did not increase significantly either during this time. 
The respondents’ attempted rationalization of futures prices De- 
cember 16-23 is so unrealistic as to admit no inflating influence 
upon prices by the respondents’ trading even if manipulative in- 
tent should be considered absent. Sharp climbs in prices in the 
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closing days of the life of a future have occurred in times of 
concentration in the long holdings, whether or not the concen- 
tration was manipulative in intent. 


The respondents have further grievance in that the same 
gauges of price artificiality used in the Great Western case, supra, 
were not used here and they claim that such criteria when applied 
here prove that prices were normal. Great Western had a corner 
for most of the month of December 1947. Here the manipulation 
in futures took just five days with its existence and effects ap- 
parent only after the plan was well under way. The average of 
the spread between December-January prices for the last seven 
days of trading in the December 1952 future, which is what the 
respondents say was used as a measure of price artificiality in the 
Great Western case would include the spreads for several days 
before the manipulation here was started or got under way. 
Obviously such a measure would be inappropriate here. Too, the 
spread between the closing futures price and fresh egg prices on 
December 23 advanced by the respondents here is not shown to 
be based upon the same kind of data used in the Great Western 
case since the respondents compare a closing futures price for par 
delivery on the future, that is, refrigerator eggs of 50% A quality, 
with wholesale (not first receiver) prices at Chicago for fresh 
eggs of minimum 60% A quality and with fresh egg prices in 
New York for an even higher quality. 


IV 


We conclude that by understanding or agreement and by con- 
cert of action the respondents manipulated prices of December 
1952 egg futures on the Chicago Mercantile Exchange and de- 
liverable cash refrigerator eggs in Chicago. In making this con- 
clusion, it is immaterial, we think, whether fresh eggs or out-of- 
town refrigerator eggs were deliverable on the future. The fact 
is that futures prices and prices for deliverable refrigerator eggs 
in Chicago were manipulated whether or not out-of-town re- 
frigerator eggs or fresh eggs were deliverable on the future. As 
we pointed out in our Great Western decision (10 A.D. 783, 809 
(1951) ), the existence of supplies other than Chicago refrigerator 
eggs which are deliverable on the future means that there is 
merely a ceiling placed on the extent of manipulation possible. 
The availability of such supplies does not negate the existence of 
a manipulation. We think that all the voluminous materials in the 
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record on this question go only to the question as to whether there 
was a corner. Certainly futures prices can be manipulated, and 
they were manipulated in this case by control over the futures 
and the cash deliverable refrigerator eggs in Chicago. 


The respondents claim that there was no corner because fresh 
eggs were deliverable as well as out-of-town refrigerator eggs in 
approved warehouses, that the penalty of 2214 cents for out-of- 
town delivery of refrigerator eggs present in the Great Western 
case had been abolished by the Chicago Mercantile Exchange 
prior to December 1952 and that therefore there were no “economic 
impediments” to the delivery of other than deliverable Chicago 
refrigerator eggs. There may exist a “corner” in one market just 
as monopoly of any part of interstate commerce is a violation of 
Section 2 of the Sherman Act. Fresh eggs are more valuable than 
refrigerator eggs and such was the case in December 1952. Im- 
pediments of cost and time also made it undesirable or impracti- 
cable to deliver fresh eggs or out-of-town refrigerator eggs. The 
manipulation took the market by surprise and, of course, after 
7:00 a.m. on December 24, 1952, out-of-town refrigerator eggs 
could not be tendered. 


The respondents find comfort in the fact that Olson did not 
believe that a manipulation and corner took place. Olson had 
asked Miller on December 22, 1952, if there was collusion among 
the respondents who were long through Miller. Upon being as- 
sured by Miller that there was not, Olson apparently was satisfied. 
The record shows that the Chicago Mercantile Exchange has 
never taken action for a corner and that there have been several 
successful criminal prosecutions for such an activity on the Ex- 
change as well as the administrative findings upheld in the Great 
Western case, supra. The respondents urge also that they didn’t 
go into the market to purchase cash refrigerator eggs and this 
shows lack of intent to corner. The respondents did not need to. 
They had control over the supply of deliverable refrigerator eggs 
in Chicago and tributary areas without the necessity of making 
open market purchases. 


The respondents had a dominant and controlling long interest 
in the December future. They had control of the deliverable re- 
frigerator eggs both in Chicago and in the areas tributary to 
Chicago and from December 17 through December 23, as shown 
by Finding of Fact 38, there were substantial numbers of short 
contracts which could not be satisfied except by recourse to the 
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respondents for futures or deliverable Chicago refrigerator eggs. 
During this period, the respondents withheld futures and Chicago 
deliverable refrigerator eggs from sale and pressured prices up 
by the scarcity of futures and Chicago deliverable refrigerator 
eggs thus created. This constituted a corner in violation of the 
act. Great Western Food Distributors v. Brannan, supra. 


V 


The respondents have evinced at times during the proceeding 
some dissatisfaction with the referee’s handling of the proceeding 
and particularly with some rulings of his concerning the per- 
missible limits of cross-examination of the complainant’s wit- 
nesses. We find nothing of substantial merit in these grievances of 
the respondents. 

Of course, all objections, exceptions, etc., of the respondents 
not specifically discussed herein which are inconsistent with this 
decision and order are overruled. 

The violations of sections 6(b) and 9 of the act found herein 
are of serious and far-reaching consequences. ‘“‘Manipulations... 
for speculative profit, ... exert a vicious influence and produce 
abnormal and disturbing temporary fluctuations of prices that are 
not responsive to actual supply and demand and discourage not 
only ... justifiable hedging but disturb the normal flow of actual 
consignments.” Board of Trade v. Olsen, 262 U.S. 1, 39 (19238). 
Accordingly, appropriate sanctions should be ordered taking into 
consideration the different degrees of participation by the several 
respondents. 


ORDER 


Effective November 1, 1956, the registration of G. H. Miller 
and Company as a futures commission merchant and the regis- 
tration of Gilbert H. Miller as a floor broker are revoked. 

Effective November 1, 1956, all contract markets shall refuse 
all trading privileges, direct or indirect, to G. H. Miller and Com- 
pany, Gilbert H. Miller, Howard Randolph, Randolph and Com- 
pany, Refrigerated Products, Inc., and J. W. Harding for a period 
of one year. 

Effective November 1, 1956, all contract markets shall refuse 
all trading privileges, direct or indirect, to Central Iowa Poultry 
and Egg Company, John H. Snowgren, Allen Headlee, Headlee 
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Produce Company, A. L. Myrick, Market Produce Company, 
Lewis R. Van Sant, Roy Rountree, and Dated Egg Company, for 
a period of six months. 


Effective November 1, 1956, all contract markets shall refuse 
all trading privileges, direct or indirect, to E. E. Hummel, K. 
Hummel, Hummel Produce Company, Albert Schirm, Schirm 
Produce Company, and Leo Hagen, for a period of sixty days. 


Copies hereof shall be served on the parties or their counsel of 
record, and upon each contract market. 


(No. 4798) 


EDD BLESSING v. HARRY C. DANIELS, d/b/a HARRY C. DANIELS 
AND COMPANY. P&S Docket No. 2196. Decided September 10, 
1956. 


Petition for Reconsideration Dismissed—Stay Order Vacated 


The order of June 14, 1956, is supported by the evidence of record and by 
applicable principles of law and the stay order of July 6, 1956, is 
vacated, 

Mr. Sam S. Pessin, of Lindauer, Lindauer, Pessin & Neiman, of Belleville, 
Illinois, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this proceeding under the Packers and Stockyards Act, 1921, 
as amended (7 U.S.C. 181 et seqg.), an order was issued on June 
14, 1956, granting reparation in the amount of $115.50, with 
interest thereon at the rate of 5% per annum from September 15, 
1955, until paid. A copy of the order was served upon respondent 
on June 18, 1956, and a copy was served upon complainant on 
June 19, 1956. On July 5, 1956, respondent filed a document en- 
titled “Exceptions to Tentative Order,” which constitutes, in 
effect, a petition for reconsideration of the order of June 14, 1956. 
On July 6, 1956, the order of June 14, 1956, was stayed pending 
the issuance of a further order in this proceeding. 


Upon reconsideration of the order of June 14, 1956, we find 
that all the matters set forth in respondent’s petition were 
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thoroughly analyzed and considered at the time of issuance of 
such order. In our opinion, the order of June 14, 1956, is sup- 
ported by the evidence of record and by applicable principles of 
law. In any event, respondent failed to file the petition within the 
time prescribed by section 202.57 of the rules of practice govern- 
ing proceedings under the act (9 CFR 202.57). 

In view of the foregoing, the petition for reconsideration is 
hereby dismissed, and the stay order issued July 6, 1956, is hereby 
vacated. The reparation awarded in the order of June 14, 1956, 
shall be paid within 30 days from the date hereof. 


Copies hereof shall be served upon the parties. 


(No. 4799) 


In re MARKET AGENCIES AT UNION STOCK YARDS, DENVER, COLO- 
RADO. P&S Docket No. 435. Decided September 14, 1956. 


Modification of Rates and Charges 


Inasmuch as the parties are agreed, the petition to modify respondents’ 
schedule of rates and charges is granted. 


Mr. John L. Currin, for Livestock Division, Agricultural Marketing Service. 
Mr, C. J. Mann, of Denver, Colorado, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). 


The respondents are now operating under an order issued on 
July 20, 1954 (18 A.D. 688), as modified by an order issued on 
May 15, 1956 (15 A.D. 559), and continued in effect to and in- 
cluding October 15, 1956, by an order issued on July 23, 1956 
(15 A.D. 825), authorizing assessment of the current schedule of 
rates and charges. 


On June 21, 1956, respondents filed a petition requesting au- 
thority to make certain modifications in the current schedule of 
rates and charges and that such schedule as so modified be con- 
tinued in effect. Notice of the petition and its contents was pub- 
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lished in the Federal Register on July 3, 1956 (21 F.R. 4935), 
and, although interested persons were afforded an opportunity to 
indicate a desire to be heard in the matter, no interested person 
notified the Hearing Clerk of a desire to be heard. 


On July 24, 1956, respondents filed an amendment to the peti- 
tion of June 21, 1956, requesting authority to eliminate Section E, 
Article 3, of Tariff No. 17, part of the current schedule of rates 
and charges, if the modifications requested in the petition filed on 
June 21, 1956, are granted. Section E of Article 3 of the current 
schedule provides for the assessment of certain charges at the 
Feeder Auction Sales in addition to the regular selling com- 
mission set forth in such schedule. Inasmuch as the elimination of 
Section E of Article 3 will constitute a reduction of rates and 
charges in certain instances, it is found that further notice and 
public procedure in connection with the amendment to the petition 
filed on July 24, 1956, are unnecessary. 


The Livestock Division, Agricultural Marketing Service, by its 
attorney, filed an answer recommending that the petition filed on 
June 21, 1956, as amended on July 24, 1956, be granted, that the 
reporting requirements contained in the order of June 12, 1950 
(9 A.D. 703), be continued in effect as a part of the order to be 
issued, and that the order to be issued be made effective as soon 
as possible and remain in effect to and including September 23, 
1958. 

Since the parties are agreed, respondents are authorized to 
modify the current schedule of rates and charges in the respects 
requested in their petition filed on June 21, 1956, as amended on 
July 24, 1956, and to continue assessing such schedule as so 
modified during the life of this order. The reporting requirements 
contained in the order of June 12, 1950 (9 A.D. 703), are con- 
tinued in effect as a part of this order. 


It has been requested that this order be made effective as soon 
as possible. The Packers and Stockyards Act provides that orders 
of this nature shal] not become effective in less than five days 
after their date. Undue delay in making this order effective may 
adversely affect the marketing of livestock. Accordingly, good 
cause is found for making this order effective in less than 30 days. 


This order shall become effective on September 24, 1956, and 
remain in effect to and including September 23, 1958, unless 
changed by further order before the latter date. Copies hereof 
shall be served upon the parties by registered mail or in person. 
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(No. 4800) 


In re ROBERT G. FISHER, d/b/a FISHER LIVESTOCK COMMISSION 
CoMPANY. P&S Docket No. 2200. Decided September 17, 1956. 


Engaging in Dealer Operations Without Being Registered 
—Insolvency—Consent Order 


The parties consented to the issuance of a cease and desist order “which 
will allow respondent continued operation in order that he might liqui- 
date his debts.” 


Mr. John L. Currin, for Livestock Division, Agricultural Marketing Service. 
Mr. William S. Bahn, of St. Louis, Missouri, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), initiated by 
an order of inquiry and notice of hearing filed March 1, 1956, 
by the Director of the Livestock Division, Agricultural Marketing 
Service. Respondent is charged with violating sections 303, 304, 
307, and 312(a) of the act (7 U.S.C. 208, 205, 208, 213(a)) and 


sections 201.10 and 201.29 of the regulations issued under the 
act (9 CFR, 1955 Supp., 201.10, 201.29), and with being insolvent 
within the meaning of the provisions of the Act of Congress ap- 
proved July 12, 1943 (7 U.S.C. 204). 

Several extensions of time within which to file an answer were 
granted at respondent’s request, the last of which extended the 
time to and including May 7, 1956. Respondent’s answer was re- 
ceived in the Department on the latter date and was filed with the 
Hearing Clerk on May 9, 1956. Respondent filed an amended answer 
on July 24, 1956, and a supplemental amended answer on August 
30, 1956, in which he admitted the material allegations con- 
tained in the order of inquiry, represented that he was no longer 
insolvent and explained certain arrangements he has made to pay 
his indebtedness, and consented to “an appropriate Cease and 
Desist Order, which will allow respondent continued operation in 
order that he might liquidate his debts.” Complainant has recom- 
mended that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. The Mississippi Valley Stock Yards, St. Louis, Missouri, 
hereinafter referred to as the stockyard, was at all times men- 
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tioned herein a posted stockyard subject to the provisions of the 
act. 







2. Respondent is registered with the Secretary of Agriculture 
as a market agency to buy and sell livestock on a commission 
basis, at the stockyard, and at the times of the transactions of 
respondent hereinafter referred to was so registered. 








3. Respondent, at the stockyard, on or about the dates and in 
the transactions specified in paragraph III(a) of the order of 
inquiry, and at divers other times during the period from Octo- 
ber 1 through December 31, 1955, engaged in the business of selling 
livestock for his own account without being registered with the 
Secretary and bonded as a dealer. 


4. Respondent, at the St. Louis National Stock Yards, Na- 
tional Stock Yards, Illinois, a posted stockyard subject to the 
provisions of the act, on or about the dates and in the trans- 
actions specified in paragraph III(b) of the order of inquiry, and 
at divers other times during the period from October 1 through 
December 31, 1955, engaged in the business of buying livestock 
for his own account from the M. L. Wren Live Stock Co., a 
registered dealer at said stockyard, without being registered with 
the Secretary and bonded as a dealer. 





















5. Respondent, in the sales transactions referred to in Find- 
ing of Fact 3, sold such livestock in competition with livestock 
consigned to him for sale on a commission basis. 










6. Respondent, on or about December 16 and 19, 1955, in con- 
nection with two purchase transactions on December 13 and 14, 
1955, described in paragraphs III(b) and IV of the order of in- 
quiry, gave the M. L. Wren Live Stock Co. checks in payment 
of the purchase price of the livestock, which, when presented for 
payment to the Farmers Bank of Bowling Green, Missouri, were 
returned unpaid because of insufficient funds in respondent’s 
account in said bank. Subsequently, respondent paid said M. L. 
Wren Live Stock Co. $2,500 on account, but failed to pay the 
balance of the purchase price amounting to $10,367.51, and as of 
January 9, 1956, said balance remained unpaid. 

















7. As of January 12, 1956, respondent was insolvent in that 
his current liabilities exceeded his current assets by $23,907.51. 
On said date respondent had total current liabilities amounting to 
$37,007.51 and total current assets of only $13,100. 












1054 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 15 A.D. 1054 


8. Respondent, at the stockyard, during the period from 
January 12 to February 29, 1956, operated as a market agency 
notwithstanding the fact that he was insolvent during such 
period. 


CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, which 
respondent has admitted, it is concluded that respondent violated 
sections 303, 304, 307, and 312(a) of the act (7 U.S.C. 203, 205, 
208, 213(a)) and sections 201.10 and 201.29 of the regulations 
(9 CFR, 1955 Supp., 201.10, 201.29). 


Respondent has consented to the issuance of an appropriate 
cease and desist order and complainant has recommended that 
the order consented to be issued. The order will be issued. 


ORDER 


Respondent shall cease and desist from violating the act and 
regulations in the manner set forth in the Findings of Fact. 


This order shall become effective on the sixth day after its 
service and copies hereof shall be served upon the parties by 
registered mail or in person. 


(No. 4801) 


In re MARKET AGENCIES AT MISSISSIPPI VALLEY STOCK YARDS. 
P&S Docket No. 1532. Decided September 24, 1956. 
New Schedule of Rates and Charges 


Inasmuch as the parties are agreed, the new schedule of rates and charges 
is authorized to become effective October 19, 1956. 


Mr. John L. Currin, for Livestock Division, Agricultural Marketing Service. 
Respondents, pro se, 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seqg.). The respondents are 
now operating under an order issued on May 28, 1956 (15 A.D. 





Th —_— et 


om 


icy 
ich 


ch 
ed 
5, 
ns 


te 
at 


we 
. 


Aw 


MARKET AGENCIES AT MISSISSIPPI VALLEY 1055 
Cite as 15 A.D. 1054 


560), continuing in effect to and including October 18, 1956, the 
order of June 12, 1953 (12 A.D. 764), under which the respond- 
ents are authorized to assess the current schedule of rates and 
charges. 

On April 16, 1956, the respondents filed a petition requesting 
authority to put into effect a proposed new schedule of rates and 
charges, attached to the petition, containing certain modifications 
of the current schedule. Notice of the petition and its contents 
was published in the Federal Register on April 27, 1956 (21 F.R. 
2729), and, although interested persons were afforded an op- 
portunity to indicate a desire to be heard in the matter, no in- 
terested person notified the Hearing Clerk of a desire to be heard. 


The Livestock Division, Agricultural Marketing Service, by its 
attorney, filed an answer recommending that the petition be 
granted, that the rates and charges petitioned for be authorized 
for a period of one year, and that the reporting requirements 
contained in the order of June 12, 1953, be continued in effect 
as a part of the order to be issued. 


Inasmuch as the parties are agreed, respondents are authorized 
to file and, beginning with the effective date of this order, to put 
into effect the proposed new schedule of rates and charges at- 
tached to their petition filed on April 16, 1956. The reporting 
requirements contained in the order of June 12, 1953, are con- 
tinued in effect as a part of this order. 


It is desired that this order become effective on October 19, 
1956. The Packers and Stockyards Act provides that orders of 
this nature shall not become effective in less than five days after 
their date of signature. Undue delay in making this order 
effective may adversely affect the marketing of livestock. Ac- 
cordingly, good cause is found for making this order effective in 
less than 30 days. 

This order shall become effective on October 19, 1956, and 
remain in effect to and including October 18, 1957, unless changed 
by further order before the latter date. Copies hereof shall be 
served upon the parties by registered mail or in person. 











1056 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 15 A.D. 1056 


(No. 4802) 
In re C. E. BAKER. P&S Docket No. 2203. Decided September 26, 
1956. 


Insolvency—Suspension of Registration—Default 


Failure to file an answer constitutes an admission of the allegations in the 
complaint. Respondent’s registration is suspended until he makes a 
showing that he is no longer insolvent. 


Mr. Jerome S. Ducrest, for Livestock Division, Agricultural Marketing 
Service. Mr, John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), instituted by 
an Order of Inquiry and Notice of Hearing issued March 14, 
1956, by the Acting Director, Livestock Division, Agricultural 
Marketing Service, United States Department of Agriculture. 
The respondent, a livestock dealer, is charged with being insol- 
vent and, therefore, not entitled to operate as a registrant under 
the act. 


The respondent has failed to file an answer to the moving 
paper in the proceeding. Accordingly, under the provisions of 
subsections (b) and (c) of section 202.9 of the rules of practice 
under the Packers and Stockyards Act (9 CFR 202.9), the failure 
to file an answer constitutes an admission of the allegations in 
the moving paper and a waiver of hearing, respectively. A copy 
of the hearing examiner’s report to this effect was served upon 
the respondent. No exceptions have been filed. 


FINDINGS OF FACT 


1. The respondent, C. E. Baker, is registered with the Secre- 
tary of Agriculture as a dealer to buy and sell livestock for his 
own account at the St. Joseph Stock Yards, South St. Joseph, 
Missouri, a posted stockyard, and at all times mentioned herein 
was so registered. 


2. Respondent is insolvent. As of February 23, 1956, re- 
spondent’s current assets totaled $2,235.70 as compared to cur- 
rent liabilities of $64,204.74, resulting in an excess of current 
liabilities over current assets of $61,969.04. 
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CONCLUSIONS 


By reason of the facts as set forth in Finding of Fact No. 2, 
the respondent is insolvent within the meaning of the act of 
Congress approved July 12, 1943 (7 U.S.C. 204). 


ORDER 


The respondent’s registration under the act is suspended for 
a period of 120 days and for such period thereafter until he 
demonstrates to the satisfaction of the Livestock Division, Agri- 
cultural Marketing Service, that he is no longer insolvent. 


This order shall become effective on the sixth day after service. 


(No. 4803) 


FIESTA MEAT COMPANY v. CHARLES B. GANEY. P&S Docket No. 
2161. Decided September 26, 1956. 


Petition for Rehearing and Reconsideration Dismissed— 
Stay Order Vacated 


The arguments set forth in respondent’s petition were fully considered 
prior to the issuance of the order of July 17, 1956. The petition is dis- 
missed and the stay order of August 15, 1956, vacated. 


Mr. Martin A. Rosenberg, of St. Louis, Missouri, for complainant. Mr. John 
J. Hoban, of McRoberts & Hoban, of East St. Louis, Illinois, for 
respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR REHEARING AND 
RECONSIDERATION AND VACATING STAY ORDER 


In this reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended, (7 U.S.C. 181 et seq.), an order was 
issued on July 17, 1956 (15 A.D. 814), requiring respondent to 
pay complainant, as reparation, the sum of $3,365.67, with 
interest thereon at the rate of 5% per annum from December 27, 
1954, until paid. The order was based on the conclusion that 
respondent had overcharged complainant for certain hogs pur- 
chased by him for complainant under an agreement between the 
parties. Copies of the order were served upon the parties by 
registered mail on July 19, 1956. 
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On August 2, 1956, at the request of counsel for respondent, 
the time for filing a petition for rehearing, reconsideration, etc., 
was extended to and including August 13, 1956. On the latter 
date respondent filed a petition for rehearing and reconsidera- 
tion. On August 15, 1956, an order was issued staying the order 
of July 17, 1956, pending the issuance of a further order in the 
proceeding. Complainant filed an answer to the petition on Sep- 
tember 5, 1956. 

Respondent contends that the award of reparation in this case 
is erroneous and renews arguments previously advanced by him 
and fully considered by us prior to the issuance of our decision 
and order on July 17, 1956. The first argument is to the effect 
that the agreement between the parties was for the sale of 
hogs by respondent to complainant at a price to be at least $4 
below top market price at the stockyard on the day of sale plus an 
additional service charge of 50 cents per hundredweight to com- 
pensate respondent for extra time, effort, and expense in procur- 
ing the type of hogs desired by complainant. Respondent states 
next that he did not act as a commission buyer for complainant 
in the transactions in question. Respondent renews his argument 
made on brief that the damages allowed should not be based on 
the projection of average overcharges to the transactions between 
the parties. He alleges further that the order disregards and fails 
to allow for the 50 cents per hundredweight service charge agreed 
upon between the parties. Respondent also renews his objection 
made at the hearing to the reception of certain testimony by 
complainant’s counsel. 

In respondent’s petition the request is made “that a rehearing 
be had in the matter, which would permit the respondent to intro- 
duce further evidence, heretofore unavailable to the respondent, 
which would disprove the contention of the complainant in toto.” 
Under the applicable rules of practice (9 CFR 202.57) a petition 
to reopen the hearing to take further evidence may be filed at 
any time prior to the issuance of the final order which in this 
case was July 17, 1956. Accordingly, the request for reopening at 
this stage of the proceeding is not in order. 


As indicated above the evidence as to the nature of the agree- 
ment between the parties was carefully weighed and considered 
prior to our decision and order of July 17, 1956. As pointed out 
in such decision the record does not sustain respondent’s version 
of the agreement to the effect that he had the right to mark up 
the price of the hogs purchased for complainant so as to charge 
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what he thought the hogs were worth. Under the agreement 
shown by the evidence he was obligated to charge complainant 
the same price he paid for the hogs, plus 50 cents per hundred- 
weight as a commission or service charge for the extra work 
entailed in procuring the type hogs desired by complainant. All 
charges in excess of that amount were improper. 


In the decision and order of July 17, 1956, we did not find that 
respondent was a “commission buyer” in the sense that such 
phrase is sometimes used in the livestock industry to signify a 
“market agency” within the meaning of the act (7 U.S.C. 201(c)) 
which does not take title to livestock in its own name but in the 
name of its principal. Finding of Fact 4 specifically states that 
“Respondent purchased the hogs in his own name and invoiced 
them to complainant on the bill-head of his clearor, Watkins 
Bros.” The conclusions also specifically recognize that it was re- 
spondent’s practice to weigh or take title to the hogs in his own 
name and have a transfer scale ticket issued indicating the 
transfer of title of the hogs from respondent to complainant. Our 
decision and order were in no way based on a conclusion that 
respondent acted as a market agency in his dealings with com- 
plainant. As a matter of fact we have decided in another pro- 
ceeding under the act involving the same transactions that are 
in issue here that respondent was not a market agency in such 
transactions. See In re Charles B. Ganey, 15 A.D. 383, at 386 
(1956). The decision and order in the present case were based 
on the conclusion that respondent breached his agreement with 
complainant by charging higher prices for the hogs than the 
parties contemplated. In these circumstances the fact that re- 
spondent received from complainant an agreed flat charge of 50 
cents per hundredweight in addition to the marked-up purchase 
price does not alter the basic conclusion that respondent breached 
his agreement with respect to the purchase price. 


The method employed in computing complainant’s damages was 
carefully considered in the decision and order of July 17, 1956. 
Respondent has advanced no new argument to change our con- 
clusion in that respect. 


Full allowance was made in computing the damages for the 50 
cents per hundredweight additional charge agreed upon between 
the parties and paid by complainant. The damages allowed were 
ascertained by comparing the amounts paid by respondent for the 
hogs with the amounts he billed complainant for them, exclusive 
of the 50-cent charge which was separately stated in respondent’s 
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billings to complainant. Therefore, the full amount of such 
charges was allowed. 

No part of the decision and order of July 17, 1956, turned on 
the testimony of complainant’s counsel and we do not believe 
respondent’s case was prejudiced in any way by the receipt of 
such testimony in the record. 

In view of the foregoing we see no reason for setting aside 
any part of the decision and order of July 17, 1956. Accordingly, 
respondent’s petition for reconsideration is dismissed and the 
stay order of August 15, 1956, is vacated. 

Respondent shall comply with the order of July 17, 1956, within 
30 days from the date hereof. 

Copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 4804) 


NATURAL BRIDGE PACKING Co. v. CHARLES B. GANEY. P&S Docket 
No. 2160. Decided September 26, 1956. 


Petition for Rehearing and Reconsideration Dismissed— 
Stay Order Vacated 


The arguments set forth in respondent’s petition were fully considered 
prior to the issuance of the order of July 17, 1956. The petition is dis- 
missed and the stay order of August 15, 1956, is vacated. 


Mr. Robert Mass, of St. Louis, Missouri, for complainant. Mr. John J. Hoban, 
of McRoberts & Hoban, of East St, Louis, Illinois, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR REHEARING AND 
RECONSIDERATION AND VACATING STAY ORDER 


In this reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended, (7 U.S.C. 181 et seq.), an order was 
issued on July 17, 1956 (15 A.D. 818), requiring respondent to 
pay complainant, as reparation, the sum of $2,873.32, with inter- 
est thereon at the rate of 5% per annum from October 28, 1954, 
until paid. The order was based on the conclusion that respondent 
had overcharged complainant for certain hogs purchased by him 
for complainant under an agreement between the parties. Copies 
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of the order were served upon the parties by registered mail on 
July 19, 1956. 

On August 2, 1956, at the request of counsel for respondent, 
the time for filing a petition for rehearing, reconsideration, etc., 
was extended to and including August 13, 1956. On the latter 
date respondent filed a petition for rehearing and reconsideration. 
On August 15, 1956, an order was issued staying the order of 
July 17, 1956, pending the issuance of a further order in the 
proceeding. Complainant filed an answer to the petition on August 
27, 1956. 

Respondent contends that the award of reparation in this case 
is erroneous and renews arguments previously advanced by him 
and fully considered by us prior to the issuance of our decision 
and order on July 17, 1956. The first argument is to the effect 
that the agreement between the parties was for the sale of hogs 
by respondent to complainant at a price to be at least $4 below 
top market price at the stockyard on the day of sale, plus an 
additional service charge of 50 cents per hundredweight to com- 
pensate respondent for extra time, effort, and expense in procur- 
ing the type of hogs desired by complainant. Respondent states 
next that he did not act as a commission buyer for complainant in 
the transactions in question. Respondent renews his argument 
made on brief that the damages allowed should not be based on the 
projection of average overcharges to the transactions between the 
parties. He alleges further that the order disregards and fails to 
allow for the 50 cents per hundredweight service charge agreed 
upon between the parties. 

In respondent’s petition the request is made “that a rehearing 
be had in this matter, which would permit the respondent to 
introduce further evidence, heretofore unavailable to the respond- 
ent, which would disprove the contention of the complainants in 
toto.” Under the applicable rules of practice (9 CFR 202.57) a 
petition to reopen the hearing to take further evidence may be 
filed at any time prior to the issuance of the final order which in 
this case was July 17, 1956. Accordingly, the request for reopen- 
ing at this stage of the proceeding is not in order. 

As indicated above the evidence as to the nature of the agree- 
ment between the parties was carefully weighed and considered 
prior to our decision and order of July 17, 1956. As pointed out 
in such decision the record does not sustain respondent’s version 
of the agreement to the effect that he had the right to mark up 
the price of the hogs purchased for complainant so as to charge 
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what he thought the hogs were worth. Under the agreement 
shown by the evidence he was obligated to charge complainant 
the same price he paid for the hogs, plus 50 cents per hundred- 
weight as a commission or service charge for the extra work 
entailed in procuring the type hogs desired by complainant. All 
charges in excess of that amount were improper. 


In the decision and order of July 17, 1956, we did not find that 
respondent was a “commission buyer” in the sense that such 
phrase is sometimes used in the livestock industry to signify a 
“market agency” within the meaning of the act (7 U.S.C. 201 (c) ) 
which does not take title to livestock in its own name but in the 
name of its principal. Finding of Fact 4 specifically states that 
“Respondent purchased the hogs in his own name and invoiced 
them to complainant on the bill-head of his clearor, Watkins 
Bros.” The conclusions also specifically recognize that it was re- 
spondent’s practice to weigh or take title to the hogs in his own 
name and have a reweigh or transfer scale ticket issued indicat- 
ing the transfer of title of the hogs from respondent to com- 
plainant. Our decision and order were in no way based on a con- 
clusion that respondent acted as a market agency in his dealings 
with complainant. As a matter of fact we have decided in another 
proceeding under the act involving the same transactions that 
are in issue here that respondent was not a market agency in 
such transactions. See In re Charles B. Ganey, 15 A.D. 383, at 
386 (1956). The decision and order in the present case were based 
on the conclusion that respondent breached his agreement with 
complainant by charging higher prices for the hogs than the 
parties contemplated. In these circumstances the fact that re- 
spondent received from complainant an agreed flat charge of 50 
cents per hundredweight in addition to the marked-up purchase 
prices does not alter the basic conclusion that respondent breached 
his agreement with respect to the purchase price. 


The method employed in computing complainant’s damages was 
carefully considered in the decision and order of July 17, 1956. 
Respondent has advanced no new argument to change our con- 
clusion in that respect. 


Full allowance was made in computing the damages for the 50 
cents per hundredweight additional charge agreed upon between 
the parties and paid by complainant. The damages allowed were 
ascertained by comparing the amounts paid by respondent for 
the hogs with the amounts he billed complainant for them, exclu- 
sive of the 50-cent charge which was separately stated in respond- 
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ent’s billings to complainant. Therefore, the full amount of such 
charges was allowed. 

In view of the foregoing we see no reason for setting aside 
any part of the decision and order of July 17, 1956. Accordingly, 
respondent’s petition for reconsideration is dismissed and the 
stay order of August 15, 1956, is vacated. 

Respondent shall comply with the order of July 17, 1956, within 
30 days from the date hereof. 

Copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 4805) 


JACOB H. RICHARDS & SON v. C. E. GILMORE. PACA Docket No. 
6824. Decided September 4, 1956. 


Failure to Pay—Default 


The complaint alleges that respondent did not pay the full contract price 
for potatoes delivered to him. Respondent’s failure to answer the com- 
plaint constitutes an admission of the facts alleged and reparation is 
awarded to complainant. 

Mr. Houston Wilson, of Georgetown, Delaware, for complainant. Mr. A. D. 
McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The formal complaint was filed on February 6, 1956. Complainant 
seeks an award of reparation in the amount of $320.21, which is 
alleged to be the balance of the purchase price of two truckloads 
of potatoes sold and delivered to respondent during July and 
August, 1955. 

A copy of the report of investigation made by the Department 
was served upon complainant’s attorney on May 18, 1956. A copy 
of the formal complaint and a copy of the report of investigation 
were served upon respondent on May 19, 1956. 

At the time of the service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
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section 47.8(c) of the rules of practice, failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint. Notwithstanding such notice, respondent has not filed an 
answer. The issuance of an order is, therefore, authorized without 
further proceedings. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Jacob H. Rich- 
ards and Theodore W. Richards, doing business as Jacob H. Rich- 
ards & Son, whose address is Milton, Delaware. 


2. Respondent is an individual, Curtis Ellsworth Gilmore, 
doing business as C. E. Gilmore, whose address is 212 Alois 
Street, Johnstown, Pennsylvania. At the time of the transactions 
complained of herein, respondent was licensed under the act. 


3. On or about July 28, 1955, in the course of interstate com- 
merce, complainant sold to respondent one truckload of potatoes 
at 75 cents per cwt., f.o.b. complainant’s farm in the State of 
Delaware. On or about August 3, 1955, complainant sold to 
respondent a second truckload of potatoes on the same terms. 


4. Two truckloads of potatoes meeting the specifications of 
the foregoing contracts were delivered by complainant to re- 
spondent at complainant’s farm. The first load, consisting of 246 
50-pound sacks and 225 100-pound sacks, was delivered on July 
30, 1955; and the second load, consisting of 300 100-pound sacks, 
was delivered August 5, 1955. Respondent accepted the two loads 
of potatoes and transported them to points in the State of Penn- 
sylvania. 


5. The total purchase price of the potatoes is $486. Of this 
amount respondent has paid $165.79, leaving due and owing to 
complainant from respondent the sum of $320.21. 


6. The formal complaint was filed on February 6, 1956, which 
was within nine months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice (7 CFR 47.8(c)). 

Respondent’s failure to make full payment promptly to com- 
plainant is in violation of section 2 of the act. Complainant should 
be awarded reparation in the amount of $320.21, with interest. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $320.21, with interest thereon 
at the rate of 5 percent per annum from September 1, 1955, 
until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4806) 


FRANK ZIMMERMAN v. CURTIS E. GILMORE. PACA Docket No. 
6823. Decided September 4, 1956. 


Failure to Pay—Default 


The complaint alleges that respondent did not pay the full contract price 
for potatoes delivered to him. Respondent’s failure to answer the 
complaint constitutes an admission of the facts alleged. 


Mr. Ralph W. Wine, Director, Bureau of Markets, State Board of Agricul- 


ture, Dover, Delaware, for complainant, Mr. A. D. McCollum, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The formal reparation complaint was filed on March 5, 1956. Com- 
plainant seeks an award of reparation in the amount of $654.60, 
which is alleged to be the amount due in connection with the sale 
of three truckloads of potatoes to respondent during September 
1955. 


A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served upon respond- 
ent on May 16, 1956, On that same date, a copy of the report of 
investigation was served upon complainant’s representative. 


At the time of the service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
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alleged in the complaint. Notwithstanding such notice, respondent 
has not filed an answer. The issuance of an order is, therefore, 
authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Frank Zimmerman, whose 
address is Bay Road, Dover, Delaware. 


2. Respondent is an individual, Curtis E. Gilmore, whose 
address is 256 Cypress Avenue, Johnstown, Pennsylvania. At the 
time of the transactions complained of herein, respondent was 
licensed under the act. 


3. During September 1955, in the course of interstate com- 
merce, complainant sold to respondent three truckloads of U. S. 
No. 1, Size A, Cobbler potatoes delivered Johnstown, Pennsyl- 
vania. The dates of the respective sales, the quantities involved 
and the applicable prices are as follows: 





Unit Price 
Date No. of Sacks per Cwt. Total Price 
September 8 600- 50-lb. $.75 $225.00 
September 8 782- 50-lb. 75 293.25 
September 9 300-100-lIb. 65 195.00 
Total $713.25 


4. Potatoes conforming with the terms of the first and third 
contracts were shipped by complainant on September 8 and 9, 
1955, by truck from Dover, Delaware, to respondent at Johns- 
town, Pennsylvania. Respondent accepted these potatoes and 
made no complaint with reference thereto. The second truckload 
of potatoes consisting of 782 50-pound sacks was shipped by com- 
plainant September 8, 1955, from Dover, Delaware, to respondent 
at Johnstown, Pennsylvania. This load of potatoes was accepted 
by respondent with a reduction in the agreed contract purchase 
price of 25 cents per hundredweight, making an adjusted price 
of $195.50. 


5. The total purchase price of the first and third truckloads 
of potatoes, plus the adjusted purchase price of the second load, 
is $615.50, no part of which has been paid by respondent to 
complainant. 


6. The formal complaint was filed on March 5, 1956, which 
was within 9 months after the causes of action accrued. 
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CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint as provided in the rules of 
practice (7 CFR 47.8(c)). 

In the formal complaint, complainant alleges that the purchase 
price of the first truckload is $225, the second load is $234.60, 
and the third load is $195, or a total of $654.60. The purchase 
price of the second load as alleged is in error in that 782 50- 
pound bags at 75 cents per hundredweight makes a total of 
$293.25. The correct total purchase price of the three loads is 
$713.25, as found in Finding of Fact No. 3. 

The report of investigation contains a copy of a letter from 
complainant dated April 10, 1956, which states in effect, that in a 
telephone conversation with respondent, after September 8, 1955, 
the parties agreed to reduce the purchase price of the second load 
to $195.50. The report of investigation also contains copies of 
letters and telegrams written by respondent which indicate that 
he admits liability in the amount of $615.50. 

Respondent’s failure to make full payment promptly to com- 
plainant is in violation of section 2 of the act. Complainant should 
be awarded reparation in the amount of $615.50, with interest. 


ORDER 
Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $615.50, with interest thereon 
at the rate of five percent per annum from October 1, 1955, until 
paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 4807) 


HARSHFIELD BROTHERS v. THE MOOMAW COMPANY. PACA Docket 
No. 6521. Decided September 6, 1956. 


Breach of Contract—Failure to Deliver—Damages—Re- 
placement Purchase—Statute of Frauds 


The Statute of Frauds is procedural in nature and is not available as a 
defense in this proceeding. The evidence shows that respondent agreed 
to sell potatoes to complainant, and respondent’s failure to deliver in 
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accordance with the contract is a violation of the act. Respondent is 
ordered to pay complainant the difference between the replacement 
cost and the cost specified in the contract. 


Complainant, pro se. Mr. Robert M. Harris, of Mothersead, Wright & Sim- 
mons, of Scottsbluff, Nebraska, for respondent. Mr. Rogers N. Robinson, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 19380, as amended (7 U.S.C. 499a et seq.). 
The formal complaint was filed on May 11, 1955, wherein it is 
alleged that respondent agreed to sell to complainant a carload 
of potatoes, but that respondent has failed and refused to ship 
said potatoes. Complainant seeks, as reparation, the difference in 
price between the alleged contract price and the cost of potatoes 
complainant purchased because of respondent’s failure to deliver. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served on respondent by registered 
mail on May 31, 1955. A copy of the report of investigation was 
served on complainant on the same date. Respondent filed an 
answer to the formal complaint on June 16, 1955, wherein he 
generally denied the material allegations of the complaint, and as 
a further defense, denied the existence of a contract. As a sepa- 
rate defense, respondent pleaded the Statute of Frauds. An oral 
hearing was also requested. 

A hearing was held in Bayard, Nebraska, on December 7, 1955. 
Respondent was represented by counsel and testified in his own 
behalf, supported by the testimony of his bookkeeper, Mrs. Esther 
B. Bauer. The complainant’s evidence consisted of depositions 
from John L. Harshfield and Charles Lincoln, a salesman from 
Brown and Loe, brokers of St. Louis, Missouri. The respondent 
filed suggested findings of fact and brief. 


FINDINGS OF FACT 


1. Complainant, Harshfield Brothers, is a partnership com- 
posed of John L. Harshfield and Richard D. Harshfield, whose 
address is First and River Road, Louisville, Kentucky. 


2. Respondent, Leon A. Moomaw, is an individual trading as 
The Moomaw Company whose address is Bayard, Nebraska. At 
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the time of the transactions involved herein, respondent was 
licensed under the act. 


3. At about 8:30 a.m. on March 28, 1955, Brown and Loe, 
brokers in St. Louis, Missouri, by telephone to respondent, com- 
municated an offer to purchase five truckloads of potatoes at 
stipulated grades and prices on behalf of three buyers. Less than 
an hour later the same broker called respondent on the telephone 
again about these orders. At about 11:54 a.m., the same day 
Brown and Loe wired the respondent as follows: 


“PER PHONE SOLD SHIPMENT WEDNESDAY THURS- 
DAY OR FRIDAY WHENEVER YOU GET TRUCKS N E 
FRIEDMEYER DIST COMPANY ST LOUIS TWO LOADS 
—PHIL NEIDENBURG PRODUCE ST LOUIS ONE LOAD 
—TRI CITY GROCERY COMPANY GRANITE CITY ILLI- 
NOIS ONE LOAD ALL USONE WASHED AND WAXED 
RED PONTIACS $2.75 DELIVERED PROTECTING.” 


























4. At about 9:30 a.m., the same morning, Brown and Loe 
telephoned the respondent again and communicated an offer on 
behalf of the complainant to buy one carload of U. S. No. 1 
washed and waxed Nebraska Red Pontiac potatoes, 2-314, inch 
size, in 100 lb. burlap bags at $3.05 per cwt., delivered, Louisville, 
Kentucky. 









5. On March 28 at approximately 12:43 p.m., Brown and Loe 
wired the respondent again, as follows: 


“PER PHONE CONFIRM CAR MONDAY 4/4/55 HARSH- 
FIELD BROTHERS LOUISVILLE KY USONE WASHED 
AND WAXED PONTIACS 2-314 IN 100 LB BURLAP $3.05 
DELD ALSO ONE TRUCKLOAD PHIL NEIDENBURG 
PRODUCE ST LOUIS USTWO IN 100 LB BURLAP $2.25 
DELD AND ONE LOAD N E FRIEDMEYER DIST CO ST 
LOUIS USTWO IN 50 LB SOLID PAPER $2.25 DELD. 
THANKS.” 















6. On the same day, Brown and Loe sent both the complainant 
and the respondent, by air mail, a Brokers Standard Memoran- 
dum of Sale for one carload U. S. No. 1 washed and waxed 
Nebraska Red Pontiac potatoes, 2-314 inch size, in 100 lb. burlap 
bags, to be shipped on April 4, 1955. The respondent’s copy was 
received on or about March 31, and was sent back to Brown and 
Loe by the next regular mail with a notation reading “Sorry, 
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unable to fill this order.” This information was received by Brown 
and Loe on or about April 4, 1955, and the broker advised the 
complainant by telephone that respondent had refused to ship 
the order. 


7. On April 4, 1955, Brown and Loe wired the respondent, 
The Moomaw Company, at Bayard, Nebraska, as follows: 


“HARSHFIELD ADVISES UNLESS YOU SHIP CAR TO- 
DAY AS CONFIRMED HE WILL BE FORCED TO RE- 
PLACE LOAD FROM OPEM// OPEN MARKET AND 
BILL YOU THE DIFFERENCE. ADVISE.” 


8. The respondent failed and refused to ship the potatoes, and 
complainant on April 7, 1955, purchased, through Brown and Loe, 
from the Nelson Jay Potato Company of Gering, Nebraska, a 
carload of comparable potatoes at $6.00 per cwt., delivered Louis- 
ville, Kentucky. 


9. On or about April 8, 1955, complainant wired respondent 
that it had purchased replacement potatoes and that it was billing 
respondent for the difference in price. Respondent has refused to 
pay to complainant any sum whatever in connection with this 
transaction. 

10. Formal complaint was filed on May 11, 1955, which was 
within 9 months after the alleged cause of action accrued. 


CONCLUSIONS 


The preliminary defense raised by respondent is that the con- 
tract involved herein is unenforceable by reason of the Statute 
of Frauds. However, it has been held that where a particular 
State Statute of Frauds is procedural rather than substantive in 
nature, such statute is not available as a defense in an action 
before the Secretary under the Perishable Agricultural Commodi- 
ties Act. Joseph E. Rothenberg v. H. Rothstein & Sons, 185 F. 
(2d) 524 (3d Cir. 1950). All three States involved in this trans- 
action, Kentucky, Missouri, and Nebraska, have adopted the 
Uniform Sales Act, and the Statute of Frauds contained therein 
has been held by their respective highest courts to be procedural 
rather than substantive in nature. Accordingly, we conclude that 
the defense of the Statute of Frauds is not available to respondent 
in this proceeding. 

Complainant in its complaint alleges that it purchased from 
respondent a carload of U. S. No. 1, washed and waxed, Nebraska 
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Red Pontiac potatoes at $3.05 per cwt., delivered Louisville, Ken- 
tucky; that the contract was negotiated by Brown and Loe, 
brokers located in St. Louis, Missouri, who acted in negotiating 
such purchase as agent for both complainant and respondent. 
Respondent denied that it agreed to sell the potatoes to com- 
plainant. Respondent contends that on the morning of March 28, 
1955, he received two telephone calls from Brown and Loe, the 
brokers in St. Louis, concerning the purchase of five truckloads 
of potatoes, two each for Neidenburg Produce and The N. E. 
Friedmeyer Distributing Company, both of St. Louis, Missouri, 
and one for the Tri-City Grocery Company of Granite City, 
Illinois. Shortly after the above calls were received by respond- 
ent, he received a third call from the same broker in which 
further discussion was had relating to the above orders and at 
that time complainant’s offer to purchase a carload of potatoes 
was discussed. Mrs. Bauer, respondent’s secretary and bookkeeper, 
testified that she overheard respondent’s side of this telephone 
conversation and that respondent had stated to the broker that 
he did not have enough potatoes to fill the orders, but would see 
what he could do. 

On or about March 31, 1955, respondent received six Standard 
Memoranda of Sales from Brown and Loe covering the six loads 
of potatoes which were the subject of the above telephone con- 
versations. Respondent testified that he took no action with 
respect to the memoranda of sales received on the five truckloads 
that were ordered first because he had already shipped half of 
the potatoes ordered by the two firms in St. Louis when said 
memoranda arrived and he filled the other order for the company 
in Granite City, Illinois, a short time thereafter. However, re- 
spondent directed his bookkeeper, Mrs. Bauer, to return the 
memorandum of sale covering complainant’s order by regular 
mail with a notation thereon that he could not fill the order. The 
returned memorandum of sale was received by Brown and Loe 
on or about April 4, 1955. 


Respondent has refused to ship the potatoes pursuant to the 
terms of said memorandum of sale for he maintains that he never 
agreed to sell the potatoes to complainant. Nevertheless, it would 
appear that respondent dealt with complainant’s order in the 
same manner as he dealt with the first five orders. We also note 
that on March 28, 1955, at approximately 12:43 p.m., a few 
hours after the telephone conversation between the broker and 
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respondent, the following telegram was sent by the broker to 
respondent: 


“PERPHONE CONFIRM CAR MONDAY 4/4/55 HARSH- 
FIELD BROTHERS LOUISVILLE KY USONE WASHED 
AND WAXED PONTIACS 2-34 IN 100 LB BURLAP 
$3.05 DELD ALSO ONE TRUCKLOAD PHIL NEIDEN- 
BURG PRODUCE ST LOUIS USTWO IN 100 LB BURLAP 
$2.25 DELD AND ONE LOAD N E FRIEDMEYER DIST 
CO ST LOUIS USTWO IN 50 LB SOLID PAPER $2.25 
DELD. THANKS” 


Respondent made no effort to reply to this telegram although he 
testified that he did not know exactly what it meant. 


Taking all the evidence into consideration, we must conclude 
that respondent did in fact agree to sell the potatoes to com- 
plainant. We are influenced by the fact that respondent made no 
reply to the above telegram of March 28, 1955 and that upon 
receipt of the broker’s Standard Memorandum of Sale, he failed 
to notify promptly the broker that the terms contained therein did 
not conform to his thoughts of the agreement. The fact that he 
handled complainant’s order in exactly the same fashion that he 
handled the five orders received an hour previously, and re- 
spondent accepted these orders, is also significant. This fact 
would appear to indicate respondent’s intention of accepting all 
the orders, including complainant’s. 


We do not consider significant the fact that respondent re- 
turned to the broker the memorandum of sale with the notation 
thereon that he could not fill the order. It is required that ob- 
jection to the terms of such a memorandum of sale be made 
promptly, and respondent herein returned the memorandum by 
regular mail. In our opinion, his objections should have been 
made more expeditiously. 


At the oral hearing, respondent indicated that he is a farmer 
and also acts as a dealer or broker in potatoes; that he grows and 
sells his own potatoes; and that he also maintains a storage bin 
in which are stored potatoes belonging to himself and to other 
farmers. Although respondent has testified that he did not own 
a sufficient quantity of potatoes to fill the six orders received that 
day, he has also testified that sometimes in order to fill orders, 
he purchases from other local farmers. In view of the circum- 
stances, it is possible that such was his intention in this trans- 
action. 
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It is our conclusion that respondent did in fact agree to sell 
the potatoes to complainant and his failure to make delivery in 
accordance with his contract is a violation of section 2 of the act. 
Respondent claims reparation in the amount of $1,062, being the 
difference between replacement cost and the cost of the potatoes 
specified in the contract. The evidence of record appears to in- 
dicate that the price paid by complainant for the replacement 
potatoes was reasonable and proper. Accordingly, reparation in 
the amount of $1,062, with interest, should be awarded complain- 
ant from respondent. The facts and circumstances as set forth 
herein should be published, and copies hereof should be served 
upon the parties. 


ORDER 
Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,062, with interest thereon 
at the rate of 5 percent per annum from May 1, 1955, until paid. 
The facts and circumstances as set forth herein shall be 
published. 
Copies hereof shall be served upon the parties. 


(No. 4808) 


WEsT COAST FARMS v. JOHN H. Bark. PACA Docket No. 6841. 
Decided September 11, 1956. 


Failure to Pay—Default 


The complaint alleges that respondent has not paid the amount due in con- 
nection with the purchase of a carload of carrots. The failure of re- 
spondent to answer the complaint constitutes an admission of the facts 


alleged. 


Mr. T. C. Curry, of Grower-Shipper Vegetable Association, of Salinas, 
California, for complainant. Mr. A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on April 30, 1956. The formal 
complaint was filed on May 28, 1956. Complainant, as assignee, 
seeks an award of reparation in the amount of $1,513.50, which 
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is alleged to be due in connection with the sale and delivery of 
one carload of carrots to respondent in August 1955. 

A copy of the report of investigation made by the Department 
was served upon complainant’s agent on June 25, 1956. On that 
same date a copy of the report of investigation and a copy of the 
formal complaint were served upon respondent. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after service and that, in accordance with section 47.8(c) 
of the rules of practice, failure to file an answer would constitute 
a waiver of oral hearing and an admission of the facts alleged in 
the complaint. Notwithstanding such notice, respondent has not 
filed an answer. The issuance of an order is, therefore, authorized 
without further proceedings. 


FINDINGS OF FACT 


1. Complainant, West Coast Farms, is a partnership composed 
of Mitchell Resetar, Sr., Anthony L. Resetar, and Louis Resetar, 
Jr., whose address is P. O. Box 809, Watsonville; California. 


2. Respondent is an individual, John H. Barr, whose address 
is 110 South Sixth Street, Phoenix, Arizona. At the time of the 
transaction involved herein, respondent was licensed under the 
act. 


3. On or about August 26, 1955, in the course of interstate 
commerce, J. G. Marinovich, Inc., of Watsonville, California, sold 
to respondent one carload of cello carrots consisting of 510 crates 
at $2.85 per crate, f.o.b. Watsonville, California, plus $60 for top- 
ice, or in the total amount of $1,513.50. 


4. On August 24, 1955, J. G. Marinovich, Inc., shipped carrots 
meeting the specifications of the foregoing contract in car PFE 
5161 from Watsonville Junction, California. On August 26, 1955, 
at the request of J.G. Marinovich, Inc., the shipment was diverted 
to respondent at Chicago, Illinois. Upon arrival of the shipment 
at Chicago, Illinois, respondent accepted the carload of carrots 
and made no complaint with reference thereto. 


5. On April 27, 1956, J. G. Marinovich, Inc., assigned in writ- 
ing to complainant all its right, title and interest in its claim 
arising in connection with the sale of the carrots as set forth in 
Finding of Fact No. 3. 


6. The total purchase price of the carload of carrots plus the 
$60 charge for top-ice is $1,513.50. No part of this amount has 
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been paid by respondent to complainant or to complainant’s 
assignor. 

7. The formal complaint was filed on May 28, 1956, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c) ). 

Respondent’s failure to pay promptly to complainant or com- 
plainant’s assignor the sum due in connection with the sale of the 
carload of carrots is in violation of section 2 of the act. Com- 
plainant should be awarded reparation in the amount of $1,513.50, 
with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,513.50, with interest thereon 
at the rate of 5 percent per annum from September 1, 1955, until 


paid. 
The facts and circumstances as set forth herein shall be 


published. 
Copies hereof shall be served upon the parties. 


(No. 4809) 


CONTINENTAL BANANA COMPANY v. FORTUNA BANANA COMPANY. 
PACA Docket No. 6619. Decided September 17, 1956. 


Failure to Pay—Violation of Act 


Respondent admits liability for the amount claimed. Failure to pay promptly 
is a violation of the act and reparation is awarded to the complainant. 


Complainant, pro se. Respondent, pro se. Miss Lenore H, Langford, Presiding 
Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on September 6, 1955, complainant 
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alleges that it sold to respondent five truckloads of bananas in 
June and July, 1954; that upon arrival at destination, respondent 
accepted the commodity in compliance with the contract; and 
that respondent has since failed, neglected, and refused to pay the 
full agreed purchase price of the bananas. 

A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served upon respond- 
ent on October 17, 1955. On October 18, 1955, a copy of the 
report of investigation was served upon the complainant. Re- 
spondent’s answer, received on November 3, 1955, was in the 
form of a telegram addressed to the Department. Respondent did 
not deny liability for this claim. 

Although the amount involved in this proceeding is more than 
$500, the parties did not request an oral hearing and the evidence 
was submitted in accordance with the shortened method of pro- 
cedure provided for in the rules of practice. Pursuant to such 
procedure, complainant requested that the verified complaint and 
attached exhibits be considered as its opening statement of facts. 
Respondent requested a 10-day extension of time to file an answer- 
ing statement, which was granted, but no answering statement 
was filed by respondent. 


FINDINGS OF FACT 


1. Complainant is an individual, Jose Miguel, doing business 
as Continental Banana Company, whose address is 204 Rio Bravo 
Building, Brownville, Texas. 


2. Respondent is a partnership composed of Salvatore A. Lo- 
Piccolo and Vincent LoPiccolo, doing business as Fortuna Banana 
Company, whose address is 2622 N. Broadway, St. Louis 6, Mis- 
souri. At the time of these transactions, respondent was licensed 
under the act. 


3. On or about the dates mentioned below, in the course of 
interstate and foreign commerce, complainant sold to respondent 
by oral contract five truckloads of bananas, at the following 
agreed f.o.b. prices: 


June 28-54 Inv. #877 (Balance Due) $ 219.40 
July 7-54 Inv. #905 (Balance Due) 144,35 
July 15-54 Inv. #916 1,416.15 
July 15-54 Inv. #918 1,291.95 
July 19-54 Inv. #941 923.10 


Total $3,994.95 
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4. On the above-mentioned dates, complainant shipped by 
truck from loading point in the State of Texas to respondent at 
St. Louis, Missouri, bananas which complied with the terms of 
the contracts of sale, and in the manner agreed upon. 


5. Upon arrival of the bananas at destination, respondent 
accepted the shipments in compliance with the contract, but has 
failed to pay the full agreed purchase prices therefor. 


6. On Invoice No. 877, covering the shipment of June 28, 1954, 
respondent paid a total of $987.30, leaving a balance due on this 
invoice of $219.40. On Invoice No. 905, covering shipment of July 
7, 1954, respondent paid complainant $1,299.15, leaving a balance 
due on this invoice of $144.35. 


7. Complainant issued to respondent credit memoranda cover- 
ing the balance due on Invoices 877 and 905, or a total allowance 
of $363.75, which left a balance due complainant of $3,631.20. On 
April 15, 1955, respondent paid complainant one-half of this 
balance, or $1,815.60, and payment of the remainder was extended 
to September 25, 1955. Respondent has not paid the balance due 
complainant and there remains owing to complainant from re- 
spondent the sum of $1,815.60. 


8. An informal complaint was filed on October 12, 1954, which 
was within 9 months after the cause of action herein alleged 
accrued. 


CONCLUSIONS 


There appears to be no dispute between the parties in this case. 
Respondent has not denied the allegations of the complaint, nor 
has it denied owing complainant the amount claimed. Respond- 
ent’s answer, which consisted of a telegram to the Department, 
was to the effect that it was discontinuing operations and was 
in the process of liquidation. Respondent further stated that it 
was completely solvent and that this claim would be paid in full 
as soon as respondent completed its liquidation. All efforts since 
that time, however, to obtain payment of the balance due com- 
plainant from respondent have been fruitless. It must be con- 
cluded that respondent has violated section 2 of the act by failing 
to make prompt payment to complainant of the balance due on 
the purchase prices of the five truckloads of bananas. Complain- 
ant should be awarded reparation, with interest, and the facts 
should be published. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to the complainant, as reparation, the sum of $1,815.60, with 
interest thereon at the rate of 5 percent per annum from October 
1, 1955, until paid. 

The facts and circumstances as set forth herein shall be 
published. 


Copies hereof shall be served upon the parties. 


(No. 4810) 


MICHAEL-SWANSON-BRADY PRODUCE Co. v. JELLICO GROCERY COM- 
PANY. PACA Docket No. 6729. Decided September 18, 1956. 


Defense—Robinson-Patman Act—Rejection Without Rea- 
sonable Cause—Damages 


To justify its rejection of the seed potatoes purchased from complainant, 
respondent invokes the provisions of the Robinson-Patman Act pro- 
hibiting price discrimination. This defense is found to be without merit. 
It is concluded that the produce was rejected without reasonable cause 
and respondent is ordered to pay complainant the difference between the 
contract price less transportation charges and the net proceeds of resale. 


Complainant, pro se. Respondent, pro se. Mrs. Ilene M. Crigler, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on January 23, 1956, complainant 
seeks to recover $236.63, which is alleged to be the amount of 
damages sustained by it as a result of respondent’s unlawful re- 
fusal to accept delivery of a carload of seed potatoes sold by 
complainant to respondent. A copy of the Department’s report 
of investigation was served by registered mail upon complainant 
on February 2, 1956. A copy of the formal complaint and a copy 
of the Department’s report of investigation were served by regis- 
tered mail upon respondent on February 3, 1956. 

Respondent filed an answer to the formal complaint denying 
liability. Respondent’s defense is that it was justified in rejecting 
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the shipment because of price discrimination by complainant con- 
trary to Title 15, Chapter 1, Section 13a, United States Code 
(49 Stat. 1528), generally referred to as the Robinson-Patman 
Act. 


Since the amount involved herein is less than $500, evidence 
was submitted in accordance with the shortened method of pro- 
cedure, as set forth in section 47.20 of the rules of practice. As 
provided by such procedure, complainant filed an opening state- 
ment and respondent requested that its answer and exhibits at- 
tached thereto be considered as its answering statement. 


FINDINGS OF FACT 


1. Complainant, Michael-Swanson-Brady Produce Co., is a 
corporation whose post office address is 2nd and Walnut Streets, 
Moorhead, Minnesota. 


2. Respondent, Jellico Grocery Company, is a corporation 
whose post office address is Box 330, Jellico, Tennessee. At the 
time of the transaction involved herein, respondent was licensed 
under the act. 


3. On or about December 3, 1954, contemplating the shipment 
of a perishable agricultural commodity in the course of inter- 
state commerce and through negotiations conducted by E. H. 
Harp, a broker located at Jellico, Tennessee, complainant sold to 
respondent one carload of seed potatoes to contain 100 100-pound 
sacks of Blue Tag, certified White Rose, at $3.60 per cwt., and 
260 100-pound sacks of Blue Tag, certified, Cobblers, at $3.55 
per cwt., delivered at Barbourville, Kentucky, for shipment on 
February 26, 1955. 


4. On or about February 8, 1955, respondent addressed the 
following letter to complainant: 


“. . unless you can get down to the market on Certified 
Cobblers we will most certainly turn this car down if shipped 
to us and will not accept it under any circumstances.” 


5. On or about February 11, 1955, complainant addressed a 
letter to respondent objecting to respondent’s refusal to accept 
the potatoes at the agreed contract prices, and notifying respond- 
ent that complainant would proceed to sell the potatoes and file 
claim against respondent for any loss. 
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6. Potatoes of the grades and in the quantities described in 
Finding of Fact No. 3 were sold by complainant in March 1955 
for net proceeds of $563. Complainant’s damages amount to 
$236.63, which is the difference between $799.63 (invoice de- 
livered price of $1,283 less transportation and tax charges of 
$483.37) and the net proceeds of resale. 


7. An informal complaint was filed on April 21, 1955, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The record contains a copy of a letter addressed by complainant 
to respondent under date of December 3, 1954, confirming the sale 
as alleged in the complaint, which letter was received by respond- 
ent without objection. From this and other evidence of record, 
it is clear that the sale, as set forth in Finding of Fact No. 3, was 
entered into by the parties. The record also shows that on Febru- 
ary 8, 1955, respondent notified complainant that it would refuse 
to accept the potatoes at the prices agreed upon, and that com- 
plainant objected to such refusal. 


Respondent’s defense to its action in refusing to accept the 
shipment is based on Section 3 of the Robinson-Patman Act, 15 
U.S.C. 13a, reading as follows: 


“It shall be unlawful for any person engaged in commerce, 
in the course of such commerce, to be a party to, or assist 
in, any transaction of sale, or contract to sell, which dis- 
criminates to his knowledge against competitors of the pur- 
chaser, in that, any discount, rebate, allowance, or adver- 
tising service charge is granted to the purchaser over and 
above any discount, rebate, allowance, or advertising service 
charge available at the time of such transaction to said 
competitors in respect of a sale of goods of like grade, quality, 
and quantity;... 


“Any person violating any of the provisions of this section 
shall, upon conviction thereof, be fined not more than $5,000 
or imprisoned not more than one year, or both. June 19, 1936, 
c. 592, § 3, 49 Stat. 1528.” 


Respondent has submitted evidence tending to show that on the 
date it contracted to purchase the potatoes, complainant sold 
potatoes of like grade and quality to other customers in the same 
trade area on the same conditions, and that at the time of ship- 
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ment complainant granted allowances to the other customers 
which complainant refused to grant respondent. Complainant 
denies that it refused to grant respondent the same allowance 
made to other customers, and contends that its actions did not 
constitute a violation of the statute referred to by respondent. 


Jurisdiction to decide a question involving an alleged violation 
of the section of the anti trust law quoted does not lie with this 
tribunal. We think, however, that without regard to the question 
whether complainant is guilty of the violation alleged, a decision 
may be reached herein. The complaint in this case is one brought 
by the seller against the purchaser for damages for refusal to 
accept goods. No relief is sought by the purchaser other than 
dismissal of the complaint. In Bruce’s Juices, Inc. v. American 
Can Co., 115 Fla. 877, 22 So. 2d 461, affirmed, 330 U.S. 743 
(1947), a seller brought suit against the buyer on notes given for 
the accumulated balance remaining on a running account of sales 
and credits over a period of years. The purchaser contended the 
notes were not collectible because the vendor had violated the Rob- 
inson-Patman Act, 49 Stat. 1526, 1528, 15 U.S.C. §§ 13, 13a. The 
price discrimination alleged by the defendant in that case involved 
quantity discounts given by the seller to other purchasers. By an 
equally divided court, the Supreme Court affirmed the judgment 
awarded by the Florida Supreme Court in favor of the vendor. 
It granted a rehearing and restored the cause to the docket for 
reargument before a full bench. In a five to four decision affirming 
the judgment of the Florida court, the Supreme Court held, in 
part, as follows: 


“The Act prescribes sanctions, and it does not make un- 
collectibility of the purchase price one of them. Violation 
of the Act is made criminal and upon conviction a violator 
may be fined or imprisoned. 49 Stat. 1528, 15 U.S.C. § 13a. 
Any person who is injured in his business or property by 
reason of anything forbidden therein may sue and recover 
threefold the damages by him sustained and the costs of 
suit, including a reasonable attorney’s fee. 38 Stat. 731, 15 
U.S.C. § 15. This triple damage provision to redress private 
injury and the criminal proceedings to vindicate the public 
interest are the only sanctions provided by Congress. 

“It is contended that we should act judicially to add a 


sanction not provided by Congress by declaring the pur- 
chase price of goods uncollectible where the vendor has 
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violated the Act. It may be admitted as argued that such 
a sanction would be an effective enforcement provision. 
Addressed to Congress, this argument might be persuasive, 
but the very fact that it would obviously be an effective 
sanction makes it even more significant that the Act made 
no provision for it; that no committee dealing with the 
Robinson-Patman Act proposed it; that not one word sug- 
gesting its consideration appears in the debates of Congress; 
no proponent of the Act pointed out in its favor that it 
would be self-enforcing because of this sanction; and no 
opponent pointed with alarm to the consequences of such a 
drastic sanction on the commerce of the nation. On the con- 
trary, a proposed provision of the Act, passed only by the 
Senate which later receded, shows that Congress gave con- 
sideration to no sanction more extreme than to compel the 
remission of the excess charged. See S. 3154, § 2(d), 74th 
Cong., 1st Sess., S. Rep. No. 1502, 74th Cong., 2d Sess., p. 8; 
Conference Rep., H. Rep. No. 2951, 74th Cong., 2d Sess., 
p. 8; Congress declined to adopt this relatively moderate 
provision and at no time does it appear that either house 
of Congress wanted to go so far as to permit a buyer to get 
goods for nothing.” 


Violations of 15 U.S.C. §§ 13(a) and 13a could be the basis 
for offense, but not defense. American Woolen Co. v. Miller- 
Schulman Corp., 1385 N. Y. S. 2d 595, 206 Misc. 1005 (1954). 

On the basis of the authorities referred to above, we hold that 
the defense advanced by respondent herein is without merit. 

It is concluded that a preponderance of the evidence of record 
supports the complaint; and that respondent’s refusal to take 
delivery of the potatoes in question is a violation of section 2 of 
the act, for which reparation in the amount of $236.63, plus in- 
terest, should be awarded complainant. The facts and circum- 
stances as set forth herein should be published. 


ORDER 


Within 30 days from the date hereof, respondent shall pay to 
complainant, as reparation, the sum of $236.63, plus interest 
thereon at the rate of 5 percent per annum from March 1, 1955, 
until paid. 

The facts and circumstances as set forth herein shall be 
published. 

Copies hereof shall be served upon the parties. 
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(No. 4811) 


R. J. BECKER v. E. T. TRANTHAM. PACA Docket No. 6850. De- 
cided September 19, 1956. 


Failure to Pay—Default 


The complaint alleges that respondent has not paid the amount due in con- 
nection with the sale and delivery to respondent of one truckload of 
watermelons, The failure of respondent to answer the complaint con- 
stitutes an admission of the facts alleged in the complaint. 

Mr. D. Niel Ferguson, of Ocala, Florida, for complainant. Mr. A. D. Me- 
Collum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on July 27, 1955. The formal 
complaint was filed on June 4, 1956. Complainant seeks an award 
of reparation in the amount of $605.69, which is alleged to be due 
in connection with the sale and delivery to respondent of one 
truckload of watermelons in June 1955. 

A copy of the report of investigation made by the Department 
was served upon complainant’s attorney on June 29, 1956. A copy 
of the report of investigation and a copy of the formal complaint 
were served upon respondent on June 30, 1956. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after service and that, in accordance with section 47.8 (c) 
of the rules of practice, failure to file an answer would constitute 
a waiver of oral hearing and an admission of the facts alleged in 
the complaint. Notwithstanding such notice, respondent has not 
filed an answer. The issuance of an order is, therefore, authorized 
without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, R. J. Becker, whose address 
is Orange Lake, Florida. 

2. Respondent is an individual, E. T. Trantham, whose address 
is North Main Street, Greenville, Tennessee. At the time of the 
transaction involved herein, respondent was not licensed under 
the act but was subject to license. 
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3. On or about June 16, 1955, in the course of interstate com- 
merce, respondent’s agent, John C. Ball, inspected and purchased 
from complainant for the account of respondent one truckload of 
unclassified Cannon Ball watermelons ranging twenty-two pounds 
and up, for $470, f.o.b. shipping point in the State of Florida. 

4. Watermelons meeting the specifications of the foregoing 
contract were delivered to and accepted by respondent’s agent 
and loaded on a truck owned or employed by respondent at ship- 
ping point in the State of Florida. The watermelons were there- 
after transported to Greenville, Tennessee. 


5. Respondent’s agent, John C. Ball, tendered to complainant 
respondent’s check in the amount of $605.69, payable to and 
endorsed by respondent’s agent, and Ball received from com- 
plainant the sum of $135.69 in cash, this being the difference 
between the amount of the check and the purchase price of the 
truckload of melons. Subsequently, respondent stopped payment 
on the check. 


6. Respondent has failed to pay to complainant the purchase 
price of the watermelons in the amount of $470 or the amount 
of $135.69 paid to John C. Ball. There is now due and owing from 
respondent to complainant the total amount of $605.69. 


7. The informal complaint was filed on July 27, 1955, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c) ). 

Respondent’s failure to pay to complainant the amount due in 
connection with the sale of the truckload of watermelons is in 
violation of section 2 of the act. Complainant should be awarded 
reparation in the amount of $605.69, with interest, and the facts 
should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $605.69, with interest thereon 
at 5 percent per annum from July 1, 1955, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


REST 
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(No. 4812) 


JEROME KANTRO COMPANY v. BECKER FRUIT & PRODUCE Co. PACA 
Docket No. 6859. Decided September 19, 1956. 


Failure to Pay—Default 


The complaint. alleges that respondent has not paid the amount due in 
connection with the purchase of seven carloads of lettuce, The failure 
of respondent to answer the complaint constitutes an admission of the 
facts alleged therein. i 

Mr. T. C. Curry, of Grower-Shipper Vegetable Association, of DeBary, 
Florida, for complainant. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A forma] complaint was filed on June 19, 1956. Complainant seeks 
an award of reparation in the amount of $6,142.50, which is 
alleged to be the unpaid purchase price of seven carloads of 
lettuce sold to respondent during March 1956. 

A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served upon respond- 
ent on July 16, 1956. A copy of the report of investigation was 
served upon complainant’s representative on July 17, 1956. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respondent 
has not filed an answer. The issuance of an order is, therefore, 
authorized without further proceedings. 


FINDINGS OF FACT 

1. Complainant is an individual, Jerome Kantro, doing busi- 
ness as Jerome Kantro Company, whose address is P. O. Box 1090, 
Salinas, California. 

2. Respondent is an individual, Sidney Becker, doing business 
as Becker Fruit & Produce Co., whose address is 359 Harrison 
Avenue, Boston, Massachusetts. At the time of the transactions 
complained of herein, respondent was licensed under the act. 
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3. During March 1956, in the course of interstate commerce, 
complainant sold and shipped to respondent seven carloads of 
2-dozen size carton lettuce, at various prices, f.o.b. El Centro, 
California. The dates of the respective sales, the car numbers, the 
quantities involved and the applicable prices, including precooling 
charges, are as follows: 





No. of Unit Price Precooling Total 

Date Car No. Cartons Per Carton Charge Price 
March 1 PFE 5805 640 $1.35 $96.00 $ 960.00 
March 2. PFE 61187 639 1.35 95.85 958.50 
March 5 PFE 73316 640 1.35 96.00 960.00 
March 5 PFE 41289 640 1.00 96.00 736.00 
March 6 PFE 47227 640 1.00 96.00 736.00 
March 7 PFE 74415 640 1.25 96.00 896.00 
March 8 PFE 43655 640 1.25 96.00 896.00 
Total $6,142.50 


4. Lettuce conforming to the terms of the contracts was 
shipped by complainant on the dates and in the cars set forth in 
Finding of Fact No. 3 from El Centro, California, to respondent 
at Boston, Massachusetts. Respondent accepted each shipment of 
lettuce and made no complaint with respect thereto. 


5. The total purchase price of the seven carloads of lettuce is 
$6,142.50, no part of which has been paid by respondent to 
complainant. 


6. The formal complaint was filed on June 19, 1956, which was 
within 9 months after the causes of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal complaint 
constitutes a waiver of oral hearing and an admission of the facts 
alleged in the complaint, as provided in the rules of practice (7 
CFR 47.8(c)). 

Respondent’s failure to pay to complainant the agreed purchase 
price of the lettuce is in violation of section 2 of the act. Com- 
plainant should be awarded reparation in the amount of $6,142.50, 
with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $6,142.50, with 
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interest thereon at the rate of 5 percent per annum from April 1, 
1956, until paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 4813) 


CHas. P. TATT FRUIT Co. v. I. B. WELDON. PACA Docket No. 
6864. Decided September 24, 1956. 


Failure to Pay—Default 


The complaint alleges that respondent has not paid the full amount due in 
connection with the sale and delivery to respondent of four lots of fruits 
and vegetables. The failure of respondent to answer the complaint 
constitutes an admission of the facts alleged in the complaint. 


Complainant, pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on January 31, 1956. The formal 
complaint was filed on March 26, 1956. Complainant seeks an 
award of reparation in the amount of $550, which is alleged to 
be the balance of the total purchase price of four lots of fruits 
and vegetables sold and delivered to respondent in May 1955. 


A copy of the report of investigation made by the Department 
was served upon complainant on April 4, 1956. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent on April 18, 1956. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after service and that, in accordance with section 47.8 (c) 
of the rules of practice, failure to file an answer would constitute 
a waiver of oral hearing and an admission of the facts alleged in 
the complaint. Notwithstanding such notice, respondent has not 
filed an answer. The issuance of an order is, therefore, authorized 
without further proceedings. 
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FINDINGS OF FACT 


1. Complainant, Chas. P. Tatt Fruit Co., is a corporation 
whose address is P. O. Box 5138, Jacksonville, Florida. 


2. Respondent is an individual, I. B. Weldon, whose address is 
1008 4th St., Cordele, Georgia. At the time of the transactions 
involved herein, respondent was licensed under the act. 


3. During May 1955, in the course of interstate commerce, 
complainant sold to respondent four lots of fruits and vegetables, 
including carrots, celery, onions, potatoes, lettuce, bananas, and 
lemons. The dates of the respective sales and the purchase prices, 
f.o.b. Jacksonville, Florida, are as follows: 





May 5 $245.13 
May 13 163.13 
May 18 208.38 
May 29 24.50 

Total $641.14 


4. Complainant delivered fruits and vegetables meeting the 
specifications of the foregoing contracts to respondent’s truck on 
the respective dates of sale at complainant’s warehouse in Jack- 
sonville, Florida. The fruits and vegetables were inspected and 
accepted by respondent or respondent’s representative at the time 
of delivery. 


5. The total purchase price of the four lots of fruits and vege- 
tables is $641.14. Respondent has paid $391.14, leaving due and 
owing by respondent to complainant the sum of $250. 


6. The informal complaint was filed on January 31, 1956, 
which was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 


In the complaint an award of reparation was requested in the 
amount of $550, the difference between the total price of the four 
lots of produce of $641.14 and payments made by respondent to 
complainant in August and November 1955 in the total amount 
of $91.14. 
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While respondent failed to file an answer to the complaint, it 
appears from the record that subsequent to the time the complaint 
was served upon him respondent made payments to complainant 
totaling $300, and by letter dated July 16, 1956, complainant 
advised respondent that the unpaid balance was $250. 

Respondent’s failure to pay promptly to complainant the 
balance of the total purchase price of the four lots of fruits and 
vegetables is in violation of section 2 of the act. Complainant 
should be awarded reparation in the amount of $250, with inter- 
est, and the facts should be published. 


ORDER 
Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $250, with interest thereon at 
the rate of 5 percent per annum from June 1, 1955, until paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 4814) 


BENNIE H. TIBBITS v. THOMAS C. RODERICK. PACA Docket No. 
6838. Decided September 25, 1956. 


Failure to Pay—Default 


The complaint alleges that respondent has not paid the full amount due in 
connection with the sale and delivery of two lots of potatoes to re- 
spondent. The failure of respondent to answer the complaint constitutes 
an admission of the facts alleged. 


Complainant, pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The formal complaint was filed on May 21, 1956. Complainant 
seeks an award of reparation in the amount of $523.10, which is 
alleged to be the balance of the total purchase price of two lots 
of potatoes sold and delivered to respondent in November 1955. 

A copy of the report of investigation made by the Department 
and a copy of the formal complaint were served upon respondent 
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on June 15, 1956. A copy of the report of investigation was served 
upon complainant on June 19, 1956. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after service and that, in accordance with section 47.8 (c) 
of the rules of practice, failure to file an answer would constitute 
a waiver of oral hearing and an admission of the facts alleged in 
the complaint. Notwithstanding such notice, respondent has not 
filed an answer. The issuance of an order is, therefore, authorized 
without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Bennie H. Tibbits, whose 
address is Box 36, West Kingston, Rhode Island. 


2. Respondent is an individual, Thomas C. Roderick, whose 
address is 674 King Phillips Street, Fall River, Massachusetts. At 
the time of the transaction involved herein, respondent was not 
licensed under the act, but was subject to license. 


8. On November 23, 1955, in the course of interstate com- 
merce, complainant sold to respondent 393 100-pound bags of 
U. S. No. 1 potatoes for $510.10 and 195 100-pound bags of U.S. 
No. 1 potatoes for $273, f.o.b. shipping point in the State of Rhode 
Island. 


4. Complainant delivered two loads of potatoes meeting the 
specifications of the foregoing contract to respondent at loading 
point in the State of Rhode Island. Respondent accepted the pota- 
toes and transported them by truck to Fall River, Massachusetts. 


5. Respondent gave complainant two checks—one for $510.10 
and one for $273—in payment for the potatoes. Respondent later 
stopped payment on both checks and complained as to the condi- 
tion of the potatoes. Complainant agreed to and did accept the 
return of 200 bags of the potatoes, for which he credited respond- 
ent’s account in the amount of $260. 


6. The total purchase price of the two lots of potatoes is 
$783.10. After applying the $260 credit, there is a balance of 
$523.10 due and owing by respondent to complainant. 


7. The formal complaint was filed on May 21, 1956, which was 
within 9 months after the cause of action accrued. 
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CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 

The formal complaint alleges that the purchase price of the 393 
bags of potatoes is $510.10, that the purchase price of the second 
lot is $273, and that the total price is $783.10. An award of repa- 
ration is requested for the total purchase price of $783.10, less 
the $260 credit allowed respondent by complainant for the 200 
bags of potatoes returned, or a balance of $523.10. It is noted, 
however, that the complainant also alleges that the unit price of 
the 393 bags is $1.80 per bag, which makes a total price for this 
lot of $510.90, rather than $510.10. It has been concluded that the 
latter figure is the correct price of this lot since it appears that 
complainant sent an invoice to respondent for this amount and 
respondent gave a check to complainant in the amount of $510.10, 
upon which respondent subsequently stopped payment. 

Respondent’s failure to pay promptly to complainant the total 
purchase price of the two lots of potatoes is in violation of section 
2 of the act. Complainant should be awarded reparation in the 
amount of $523.10, plus interest, and the facts should be pub- 
lished. 


ORDER 


Within 30 days from the date of this order respondent shall 
pay to complainant, as reparation, $523.10, with interest thereon 
at the rate of 5 percent per annum from December 1, 1955, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4815) 


HAVEN CITRUS SALES v. R. H. DIETZ & COMPANY, INc. PACA 
Docket No. 6511. Decided September 26, 1956. 


Burden of Proof—Evidence—Dismissal 


The burden of proof is on the complainant to establish that respondent did 
not use reasonable care and prudence in handling the consignment 
transaction. The evidence shows that respondent made every reasonable 
effort to sell this shipment and, therefore, the complaint is dismissed. 
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Mr. A, E. Fowler, Perishable Claim Agent, of Winter Haven, Florida, for 
complainant. Mr. LeRoy W. Gudgeon, of Chicago, Illinois, for respondent. 
Mr. Gilbert A. Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A formal complaint was filed with the Department on April 25, 
1955, in which it is alleged that complainant consigned to re- 
spondent one carload of U.S. No. 1 watermelons to be sold for 
complainant’s account; that the watermelons were shipped to 
respondent at Chicago, Illinois; and that respondent, without 
complainant’s knowledge or authority, diverted the shipment to 
Milwaukee, Wisconsin, for sale by a broker, instead of handling 
it at Chicago. Complainant alleges that respondent failed to use 
reasonable care and prudence in handling the shipment and as 
a result a deficit of $376.85 was incurred. Complainant alleges 
that the fair market value of the watermelons on date of arrival 
at Chicago was $199.01, which, when added to the deficit, makes 
a total loss of $575.86, for which amount claim is made. 


A copy of the complaint and a copy of the report of investiga- 
tion prepared by the Department were served on respondent by 
registered mail on May 2, 1955. A copy of the report of investi- 
gation was served on complainant on the same day. A supple- 
mental report of investigation was served on complainant and 
respondent on May 20 and 24, 1955, respectively. Respondent’s 
answer was filed on June 3, 1955. 


tespondent states that the watermelons arrived at Chicago 
on Sunday June 20, 1954, were found to have been damaged in 
transit and were in a mature and full ripe condition; that be- 
cause of heavy receipts of watermelons respondent was unable to 
sell this off-condition load at Chicago; that it arranged to sell 
the watermelons to a customer at Milwaukee, Wisconsin, for 
$550 delivered, and immediately diverted the shipment to said 
customer; and that the shipment was rejected upon arrival at 
Milwaukee because of the poor condition of the melons. Respond- 
ent alleges that complainant instructed it by telephone to make 
the best possible disposition of the shipment, whereupon re- 
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spondent placed it with a Milwaukee broker for sale, and that 
the load was finally disposed of for the sum of $25. Respondent 
contends that it used diligence and good business judgment in 
disposing of the watermelons and that its actions were in ac- 
cordance with the instructions of the complainant. Therefore, 
respondent denies any liability in the matter. 


Oral hearing was held at Chicago, Illinois, on October 11, 1955. 
The deposition of M. E. Schoenthaler, Jr. was received in evi- 
dence for complainant. Respondent was represented at the hear- 
ing by counsel. Matthew W. Dietz and Stanley C. Grelecke testi- 
fied for respondent. A brief was submitted in respondent’s behalf. 


FINDINGS OF FACT 


1. Complainant is an individual, Frances J. Schoenthaler, 
doing business as Haven Citrus Sales, whose address is P. O. 
Box 8384, Winter Haven, Florida. 


2. Respondent, R. H. Dietz & Company, Inc., is a corporation 
whose address is 402 Exchange Building, 216 South Racine 
Avenue, Chicago, Illinois. At the time of the transaction involved 
in this proceeding, respondent was licensed under the act. 


3. On or about June 17, 1954, in the course of interstate 
commerce, complainant consigned to respondent to be sold for 
complainant’s account one carload of U.S. No. 1 grade water- 
melons, round type, averaging 24 pounds in weight, shipped from 
Branford, Florida, on June 15, 1954. 


4. The shipment arrived at Chicago, Illinois, on Sunday, June 
20, 1954, and was inspected by a private inspection agency which 
reported that the load was disarranged, jumbled and sunken 
below load level, and that the fruit was in a mature, firm to full 
ripe condition. The Chicago watermelon market operates on a 
seven day week during the season. Respondent immediately of- 
fered the shipment for sale to the trade, but was unable to sell 
it to a Chicago dealer due to the ripe condition of the melons 
and the disarrangement of the load. 


5. Respondent sold the carload of melons to N and L Farm 
Produce at Milwaukee, Wisconsin, for $550 delivered, and di- 
verted the shipment to that customer. The watermelons arrived 
at Milwaukee on June 21 and were rejected by the N and L Farm 
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Produce due to their poor condition. Respondent placed the ship- 
ment with the Erwin Marcan Brokerage Company for disposition 
and the load was sold several days later for $25. 


6. On or about July 15, 1954, respondent billed complainant 
for a deficit on the shipment in the amount of $376.85, which 
includes $336.85 for freight, $30 brokerage paid to Erwin Marcan 
Brokerage Company, and $35 for respondent’s commission, less 
$25 received from the sale of the watermelons. Respondent de- 
ducted this deficit from other accounts which it owed to com- 
plainant. No further payments have been made on account of 
this transaction. 


7. An informal complaint was filed with the Department on 
October 1, 1954, which was within 9 months after accrual of the 
alleged cause of action. 


CONCLUSIONS 


Complainant contends that respondent violated the general 
rule that goods consigned to a commission merchant are to be 
sold in the market to which they are shipped and where the 
consignee transacts his business, and that there is no implied 
authority to reship them to another market for sale there. Com- 
plainant also contends that a commission merchant must act 
in good faith in handling the goods of his principal and must 
exercise that degree of care and judgment which a prudent busi- 
ness man would exercise in the management of his own affairs 
under the same or similar circumstances. Complainant contends, 
finally, that since a large deficit was incurred in the handling of 
this consignment, the burden of proof rests upon respondent to 
establish that it exercised reasonable care and judgment in its 
effort to make a favorable sale. 


We cannot agree that the accrual of a deficit in the handling of 
this carload of watermelons is prima facie evidence of negligence 
and causes the burden of proof to shift to respondent to establish 
that it handled the sale with due care and prudence. As moving 
party in this proceeding, the burden is on complainant to es- 
tablish by competent evidence that the loss complained of was 
attributable to respondent’s negligence. Complainant has offered 
no evidence to prove that respondent was guilty of any neglect or 
lack of due care in selling this shipment, and thus has failed to 
meet this burden of proof. 
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The evidence offered by respondent shows that it made every 
reasonable effort to sell this shipment of watermelons at Chicago. 
However, it was impossible to sell this off-condition carload to a 
Chicago buyer. Respondent was able to sell it to a customer in 
Milwaukee. Respondent’s customer refused the shipment upon 
arrival at Milwaukee, whereupon, without delay respondent placed 
the shipment with a broker for resale at Milwaukee, which ap- 
pears to have been the reasonable thing to do in the circumstances. 


It does not appear that respondent was guilty of any unau- 
thorized action in selling the watermelons in Milwaukee rather 
than in Chicago. Respondent did not reship the watermelons to 
another market for sale there. The shipment was sold from 
Chicago, which is the market where respondent normally trans- 
acts its business. Whereas it is true that N and L Farm Produce, 
to whom respondent sold the shipment, is located in Milwaukee, 
there is nothing in the rule cited by complainant which restricts 
a consignment seller to dealing only with customers within his 
own market. Indeed, it would be imprudent for the consignment 
seller so to restrict himself if a more favorable sale could be 
made to a customer who is located in another city. 


When the shipment was rejected by N and L Farm Produce, 
there was obviously no point in ordering it back to Chicago for 
an attempted resale, since respondent had been unable to make a 
favorable sale of the shipment at Chicago when it first arrived. 
It appears that placing the shipment with a Milwaukee broker 
for disposition was the best arrangement respondent could make 
under the circumstances. It also appears that it was prudent for 
the broker to sell the shipment for $25 even though the brokerage 
charge for making the sale was $30, since the shipper was saved 
the cost of dumping the load and cleaning out the car, which 
would have exceeded this $5 loss by a wide margin. 


It is concluded that there is no evidence of any failure on re- 
spondent’s part to use due care and diligence in handling this 
shipment of watermelons. Accordingly, the complaint should be 
dismissed. 


ORDER 


The complaint is dismissed. 
Copies of this order shall be served upon the parties. 
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(No. 4816) 


THOMAS CAITO SONS, INC. v. FAMILY MARKET. PACA Docket No. 


6834. Decided September 27, 1956. 


Failure to Pay—Default 


The complaint alleges that respondent has not paid the amount due in con- 
nection with the purchase of citrus fruit. Respondent’s failure to 
answer the complaint constitutes an admission of the facts alleged. 


The Cleveland Produce Credit Association, of Cleveland, Ohio, for com- 
plainant. Mr. A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on March 30, 1956. The formal 
complaint was filed on May 2, 1956. Complainant seeks an award 
of reparation in the amount of $113, which is alleged to be the 
purchase price of one lot of Florida citrus fruit sold and delivered 
to respondent in February 1956. 

A copy of the report of investigation made by the Department 
was served upon complainant’s agent on June 9, 1956. A copy of 
the report of investigation and a copy of the formal complaint 
were served upon respondent on June 11, 1956. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after service and that, in accordance with section 47.8 (c) 
of the rules of practice, failure to file an answer would constitute 
an admission of the facts alleged in the complaint. Notwithstand- 
ing such notice, respondent has not filed an answer. The issuance 
of an order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Thomas Caito Sons, Inc., is a corporation, 
whose address is Northern Ohio Food Terminal, Cleveland, Ohio. 


2. Respondent is an individual, Glenn E. Tanner, doing busi- 
ness as Family Market, whose address is Rt. #3, West Salem, 
Ohio. At the time of the transaction involved herein, respondent 
was licensed under the act. 


3. On or about February 6, 1956, in the course of interstate 
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commerce, complainant sold to respondent 39 packages of Florida 
citrus fruit, including tangerines, oranges, and grapefruit, for 
the sum of $113. 


4. Complainant delivered to respondent at Cleveland, Ohio, 
citrus fruit meeting the specifications of the foregoing contract. 
This citrus fruit had been previously shipped from loading point 
in the State of Florida to Cleveland, Ohio. Respondent accepted 
the citrus fruit and made no complaint with reference thereto. 


5. The purchase price of the 39 boxes of citrus fruit is $113, 
no part of which has been paid by respondent to complainant. 


6. The formal complaint was filed on May 2, 1956, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the pur- 
chase price of the 39 packages of citrus fruit is in violation of 
section 2 of the act. Complainant should be awarded reparation 
in the amount of $113, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $113, with interest thereon at 
the rate of 5 percent per annum from March 1, 1956, until paid. 

The facts and circumstances as set forth herein shall be 
published. 

Copies hereof shall be served upon the parties. 


(No. 4817) 


CASPER MAYRSOHN, INC. v. MCGOWAN’S COLD STORAGE. PACA 
Docket No. 6839. Decided September 27, 1956. 


Failure to Deliver—Damages—Replacement Purchase— 
Default 


The complaint alleges that respondent failed to deliver apples purchased by 
complainant and that complainant sustained a loss in purchasing apples 
to replace the ones not delivered. Respondent did not file an answer. 
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Respondent’s failure to answer constitutes an admission of the facts 
alleged in the complaint. 


Complainant, pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on December 29, 1955. The 
formal complaint was filed on May 7, 1956. Complainant seeks an 
award of reparation in the amount of $287, which is alleged to be 
the damage sustained by reason of respondent’s failure to deliver 
apples purchased by complainant from respondent in November 
1955. 

A copy of the report of investigation made by the Department 
was served upon complainant on June 15, 1956. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent on June 18, 1956. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after service and that, in accordance with section 47.8 (c) 
of the rules of practice, failure to file an answer would constitute 
an admission of the facts alleged in the complaint. Notwithstand- 
ing such notice, respondent has not filed an answer. The issuance 
of an order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Casper Mayrsohn, Inc., is a corporation, 
whose address is 204 Franklin Street, New York, New York. 


2. Respondent is an individual, James Edward McGowan, 
doing business as McGowan’s Cold Storage, whose address is 
Route No. 9-W, Marlboro, New York. At the time of the trans- 
actions involved herein, respondent was licensed under the act. 


3. During November 1955, in the course of foreign commerce, 
respondent sold to complainant, 1,384 boxes of U. S. Fancy New 
York State apples. The dates of the respective purchases, quan- 
tities, varieties and prices delivered at Pier 92, North River, New 
York, New York, are as follows: 


Date Quantity Variety Unit Price 
November 1 384 boxes Red Delicious $3.00 per box 
November 15 500 boxes Red Delicious 3.00 per box 


November 15 500 boxes Rome 2.90 per box 
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The apples sold on November 1, 1955, were to be delivered to 
complainant on November 24, 1955, and the apples sold on Novem- 
ber 15, 1955, were to be delivered to complainant on December 
23, 1955, in each instance for shipment to England on the “SS 
Parthia.” 


4. Respondent failed to deliver any apples in accordance with 
the foregoing contracts. 


5. During December 1955, complainant purchased 1,214 boxes 
of apples which were comparable to and were to replace part of 
those that respondent failed to deliver. The dates of the respective 
purchases, quantities, commodities and prices delivered at Pier 
92, North River, New York, New York, are as follows: 


Date Quantity Variety Unit Price 
December 13 384 boxes Vermont Red Delicious $3.25 per box 
December 21 500 boxes Vermont Red Delicious 3.25 per box 
December 21 330 boxes Pennsylvania Rome 3.10 per box 


6. The total cost of the 1,214 boxes of comparable apples pur- 
chased in replacement is $3,896. Under the contracts of November 
1955, these 1,214 boxes of apples would have cost $3,609. The 
difference between these figures is $287, which sum represents 
the loss sustained by complainant. No part of this amount has 
been paid by respondent to complainant. 


7. A formal complaint was filed on May 7, 1956, which was 
within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice (7 CFR 47.8(c)). The 
failure of respondent to deliver to complainant apples in accord- 
ance with the contracts as set forth in Finding of Fact No. 3 is 
in violation of section 2 of the act. 


The general measure of damages for breach of contract of sale 
by nondelivery of the goods is the difference between the contract 
price and the market or current price of the goods at the time 
when they ought to have been delivered. It has been held that such 
market value may be established by the purchase price paid for 
comparable goods. Market Produce Dist. Co. v. S. C. Vandenburg, 
8 A.D. 577 (1949) ; Dunn-Jarson Co. v. S. S. Coachman & Sons, 
5 A.D. 97 (1946). 
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It appears from the report of investigation that complainant | 
purchased the replacement apples through a broker, Herschel © 
Jones Marketing Service, Inc., New York. Herschel Jones stated 
in a letter dated May 24, 1956, that the replacement apples were 
purchased in Vermont and Pennsylvania because a sufficient 
quantity of comparable apples was not available during Decem- 
ber 1955 in New York State, and that the prices paid were 
approximately the same as the prices of comparable apples in 
New York State. In the absence of any evidence to the contrary, 
the price of the replacement apples is considered to represent the 
market value of the apples at the time when they ought to have 
been delivered under the contract. 


While the contracts of November 1955 called for the shipment i 
of a total of 1,384 boxes of apples, complainant seeks to recover 
damages only on the 1,214 boxes of comparable apples purchased 
as replacements. As set out in Finding of Fact No. 6 complainant 
paid $287 more for the 1,214 boxes of replacement apples than 
they would have cost under the contracts of November 1955. 
Reparation in this amount should be awarded to complainant, 
with interest, and the facts and circumstances should be published. 


g 


ORDER 


Within 30 days from date of this order, respondent shall pay 
to complainant, as reparation, $287, with interest thereon at the 
rate of 5 percent per annum from January 1, 1956, until paid. 


The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


DISMISSAL—WITHDRAWAL OF COMPLAINT 
(No. 4818) 


PACA Docket No. 6858. Dismissed September 27, 1956, by Thomas 
J. Flavin, Judicial Officer. 
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